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Discharging Federal Taxes 
in Bankruptcy 

 

 
Seminar Topic: This material provides an in-depth examination of federal taxes in 

bankruptcy which can be a complicated area of the law. Many believe that taxes 

are never dischargeable in bankruptcy. Thus course will review the bankruptcy 

rules in Chapter 7 and Chapter 13 bankruptcies. Including, discharging taxes, using 

federal income taxes to overcome the presumption of abuse in Chapter 13 cases, 

and addressing taxes in Chapter 13 plans. 

This material is intended to be a guide in general and is not legal advice. If you 

have any specific question regarding the state of the law in any particular 

jurisdiction, we recommend that you seek legal guidance relating to your particular 

fact situation.  

The course materials will provide the attendee with the knowledge and tools 

necessary to identify the current legal trends with respect to these issues. The 

course materials are designed to provide the attendee with current law, impending 

issues and future trends that can be applied in practical situations.   
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Discharging Federal Taxes in Bankruptcy 

 

Six things you can do if you owe the IRS money 

1. Pay full amount 

2. Installment Agreement 

3. Offer in Compromise 

4. Currently Not Collectible 

5. Bankruptcy 

6. Nothing 

 

Discharging Federal Taxes in Bankruptcy 

 

Review Bankruptcy Chapters 

 

Chapter 1 ï General Provisions (Sections 101 to 112) 

Chapter 3 ï Case Administration (Sections 301 to 366) 

Chapter 5 ï Creditors, the Debtor, and the Estate (Sections 501 to 

562) 

Chapter 7 ï Liquidation (Sections 701 to 784) 

Chapter 9 ï Adjustment of Debts of a Municipality (Sections 901 to 

946) 

Chapter 11 ï Reorganization (Sections 1101 to 1174) 

Chapter 12 ï Adjustment of Debts of a Family Farmer or Fisherman 

with Regular 

Annual Income (Sections 1201 to 1231) 

Chapter 13 ï Adjustment of Debts of an Individual with regular 

Income (Sections 

1301 to 1330) 

Chapter 15 ï Ancillary and Other Cross-Border Cases (Sections 

1501 to 1532) 

 

Generally, the type of relief offered consumers falls under these two 

chapters: 

 

Chapter 7 - Liquidation 
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Chapter 13 ï Adjustment of Debts for an individual with regular 

income. 

 

Chapter 7 ï Liquidation 

 

Five Rules for discharging income tax debt (to discharge a tax, the 

tax must satisfy 

all five rules) 

 

The five rules for discharging taxes in bankruptcy are derived from 

the Bankruptcy Code. Specifically, 11 USC §507 & §523. Generally, 

the 5 rules are: 

 

- 3years 

- 2 years 

- 240 days 

- Non-fraudulent 

- No tax evasion 

 

1st Rule: The return must be due more than 3 years ago. 

 

Question: When does the 3-year period Start? 

 

11 USC §507(a)(8)(A) 

 

(a) The following expenses and claims have priority in the 

following order: 

 

(8) Eighth, allowed unsecured claims of governmental units, only to 

the extent that such claims are for-- 

 (A) a tax on or measured by income or gross receipts for a taxable 

year ending on or before the date of the filing of the petition-- 

(i) for which a return, if required, is last due, including extensions, 

after three years before the date of the filing of the petition; 
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Typically, tax returns are due on April 15th of any given year. 

However: 

 

26 U.S. Code § 7503 

 

Federal Holiday (Emancipation Day) 

 

Example: Filing Date for 2015 & 2016 Tax Returns was April 18th. 

 

Emancipation Day marks the day that the Compensated 

Emancipation Act was signed by President Abraham Lincoln and is 

observed on April 16. Emancipation Day is a legal holiday in DC, 

and public employees are given the day off work. If, however, April 

16th falls on a weekend, it is celebrated on the closest weekday. 

2016 ï April 15th fell on a Friday, and Emancipation Day fell on 

Saturday. So, Emancipation Day was celebrated on Friday April 15, 

2016. Which pushed the filing deadline to the next business day, 

Monday April 18, 2016.  

 

Further complications, Maine and Massachusetts celebrate Patriotsô 

Day on the Third Monday in April. So, residents of those states had 

until Tuesday April 19th. However, because residents of these states 

submit payment to states where April 18 is not a legal holiday, they 

still must of any estimated income tax payments by April 18. 

 

2017 ï April 15 was a Saturday: Next business day, Monday, 

Emancipation Day is observed because the 16th was a Sunday, and 

according to the rule, is celebrated on the closest weekday, Monday, 

April 17th ï So the filing deadline was Tuesday April 18th. 

 

2018 ï This year April 15th is a Sunday. The next business day is 

Monday the 16th, but that is Emancipation Day. So, the filing 

deadline is Tuesday April 17th.  

 

Question: Did Debtor file for an Extension? 

Extensions ï 
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When an extension is filed, the return is due on October 15th 

of the same year. Unless October 15th falls on a weekend or Saturday 

(See previous example). Actual filing date is not a determining 

factor. Rather, the due date is the important date. 

 

2nd Rule ï The tax return must be filed more than 2 years prior to 

the bankruptcy filing date. 

 

11 USC §523(a)(1)(B)(ii) 

 

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 

1328(b) of this title [11 USCS § 727, 1141, 1228(a), 1228(b), or 

1328(b)] does not discharge an individual debtor from any debt-- 

 (1) for a tax or a customs duty-- 

o (A) of the kind and for the periods specified in section 

507(a)(3) or 507(a)(8) of this title [11 USCS § 507(a)(2) or 

507(a)(8)], whether or not a claim for such tax was filed or 

allowed; 

o (B) with respect to which a return, or equivalent report or 

notice, if required-- 

(i) was not filed or given; or 

(ii) was filed or given after the date on which such 

return, report, or notice was last due, under applicable 

law or under any extension, and after two years before 

the date of the filing of the petition; or 

 

Question: What qualifies as a Return? 

 

Late filed returns 

 

§523 Hanging paragraph 

 

For purposes of this subsection, the term "return" means a return 

that satisfies the requirements of applicable nonbankruptcy law 

(including applicable filing requirements). Such term includes a 

return prepared pursuant to section 6020(a) of the Internal Revenue 

http://www.apexcle.com/


 

Page 13  

 

 í Copyright 20 18, All Rights Reserved. 

Code of 1986, or similar State or local law, or a written stipulation to 

a judgment or a final order entered by a nonbankruptcy tribunal, but 

does not include a return made pursuant to section 6020(b) of the 

Internal Revenue Code of 1986, or a similar State or local law. 

 

11 U.S.C §523(a)(*) (emphasis added) 

 

26 U.S. Code § 6020. 

(b) Execution of return by Secretary. 

o (1) Authority of Secretary to execute return. If any person 

fails to make any return required by any internal revenue law 

or regulation made thereunder at the time prescribed therefor, 

or makes, willfully or otherwise, a false or fraudulent return, 

the Secretary shall make such return from his own knowledge 

and from such information as he can obtain through testimony 

or otherwise. 

o (2) Status of returns. Any return so made and subscribed by 

the Secretary shall be prima facie good and sufficient for all 

legal purposes. 

 

26 U.S.C.S. § 6020 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

McCoy v. Miss. State Tax Comm'n (In re McCoy), 666 F.3d 924 (5th 

Cir. 2012) (One Day Rule ï One day late not a return) 

 

Overview 

 

Debtor's failure to file in the time required under Mississippi's tax 

law was a failure to satisfy the applicable nonbankruptcy law 

referenced in, which meant that debtor's late-filed returns could not 

be considered tax returns for bankruptcy discharge purposes under 

the plain language of the statute. Unless it was filed under a "safe 

harbor" provision similar to, a state income tax return that was filed 

late under the applicable nonbankruptcy state law was not a "return" 

for bankruptcy discharge purposes under. Debtor's 1998 and 1999 
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returns did not comply with the filing requirements of applicable 

Mississippi tax law and were, therefore, not "returns" for discharge 

purposes. Accordingly, debtor was not entitled to discharge her tax 

liabilities to Mississippi for the tax years of 1998 and 1999 and had 

failed to properly state a claim for relief. 

 

Substitute for Return (SFR) 

 

Colsen v. United States (In re Colsen), 446 F.3d 836, (8th Cir 2006) 

U.S. App. LEXIS 11039, 2006-1 U.S. Tax Cas. (CCH) P50,300, 97 

A.F.T.R.2d (RIA) 2333, 56 Collier Bankr. Cas. 2d (MB) 19, Bankr. 

L. Rep. (CCH) P80,518, (Tax Returns filed after an SFR and 

assessments are ñreturnsò and taxes are therefore dischargable). 

 

Overview 

 

After the debtor failed to file timely tax returns, the IRS prepared 

substitutes for the missing returns, issued notices of deficiency, and 

assessed taxes, interest, and penalties against the debtor. The debtor 

subsequently filed 1040 forms for the relevant tax years and filed for 

bankruptcy. The Government argued that the 1040 forms that the 

debtor filed were not "returns" under, because they were filed after 

the IRS's assessment had taken place. The appellate court 

determined that the debtor's tax liabilities were dischargeable 

because the post-assessment filings were "returns." The honesty and 

genuineness of the debtor's attempt to satisfy the tax laws should 

have been determined from the face of the form itself, not from the 

delinquency or the reasons for it; the debtor's subjective intent was 

irrelevant. The appellate court had no evidence to suggest that the 

forms appeared obviously inaccurate or fabricated. 

 

Case Study ï waiting for the right time ï Master of Filing Date 

 

Transcript example 
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3rd Rule ï The tax must have been assessed more than 240 days 

before the date of filing. 

 

11 USC §507(a)(8)(A)(ii) 

 

IRS has 3 years to audit return ï So, may fit the first 2 rules, fail the 

third. 

 

26 USCS §6501 

 

4th Rule ï The return for the tax year in question must have been 

non-fraudulent. 

 

11 USC §523(a)(1)(C) 

 

5th Rule ï The taxpayer must not have been guilty of a willful 

attempt to evade or defeat the tax. 

 

11 USC §523(a)(1)(C) 

 

Tax Protestors 

 

Some tax debt is NEVER dischargeable ï Trust Fund Recovery 

Penalty 

 

In 2005 The Bankruptcy Abuse Prevention and Consumer Protection 

Act, BAPCPA, was enacted. Under the change, a means test was 

imposed. For those over the mean, there is now a presumption of 

abuse for seeking a Chapter 7 discharge, and Chapter 13 is 

encouraged. A Debtor may overcome the presumption of abuse, or 

avoid the means test altogether. For example, if a Debtor 

is in the military, the means test does not apply. 

 

Using Tax Debt to overcome, or avoid, the Presumption of Abuse: 
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Priority Debt ï (Case Study) used to offset income and 

overcome the presumption of abuse. 
 

(iv) The debtor's expenses for payment of all priority 

claims (including priority child support and alimony claims) 

shall be calculated as the total amount of debts entitled to 

priority, divided by 60. 

 

11 U.S.C.S. § 707 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

Taxes are not consumer debt as that term is defined in 11 U.S.C.S. 

§ 101(8) and the provisions of 11 U.S.C.S. § 707(b) for dismissal did 

not apply; 

 

In re Peterson, 524 B.R. 808, 810 (Bankr. S.D. Ind. 2015) 

 

IRS v. Westberry (In re Westberry), 215 F.3d 589 (6th Cir. 2000) 

(Tax Debt is not consumer debt). 

 

Overview 

 

Appellant debtor incurred income tax liability. Appellee IRS began 

collection against the non-filing co-debtor, and appellant moved to 

enforce the co-debtor stay of 11 U.S.C.S. § 1301. The bankruptcy 

court concluded that income taxes were consumer debt and appellee 

IRS appealed. The district court reversed the bankruptcy court, and 

appellant debtor appealed. Upon review, judgment of the district 

court was affirmed. Income tax liability was not considered 

consumer debt, and so the co-debtor stay was not applicable. 

Consumer debt and income tax liability arose from different events. 

Income tax liability was involuntarily imposed by the government 

for a public purpose and consumer debt arose from an expenditure of 

income for personal, family, or household purposes. Income tax 

liability arose from earning money, rather than consumption. 
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IRS v. Westberry (In re Westberry), 215 F.3d 589, 590 (6th Cir. 

2000) 

 

11 U.S.C.S. § 101 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

ñprimarily non-consumer debtò 

 

Tax liens after Chapter 7 ï 

 

Even if the taxes are dischargeable, the tax lien survives ï against 

any assets you owned before the bankruptcy was filed. 

 

However, the liens can still be attacked, or restricted in effect. 

 

Tax liens are unsecured, and thus not in effect if 

 

¶ A tax lien was not filed, or 

¶ A tax lien was filed, but the debtor doesnôt have anything for 
which the lien may attach. (no equity in assets above superior 

liens e.g. mortgage) 

¶ A tax lien was filed incorrectly, or in the wrong county 

 

In addition, IRS regulations restrict levies on certain assets. 

Retirement Accounts. Because ñretirement vehicles provide for the 

taxpayerôs future welfare,ò the Internal Revenue Manual sets forth 

the procedures that must be taken before the IRS levy the assets in a 

retirement account. 

 

Step One: 

 

The first step in deciding whether to levy on a retirement 

account is to determine what property, retirement assets and 

non-retirement assets, is available to collect the liability. If 

there is property other than retirement assets that can be used 

to collect the liability, or if a payment agreement can be 

reached, consider these alternatives before issuing a levy on 
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retirement accounts. Also consider the expense of pursuing 

other assets as well as the amount to be collected. Levy 

determinations are made on a case-by-case basis and Revenue 

Officers must exercise good judgment in making the 

determination to levy. See IRM 5.11.1.3.1, Pre-Levy 

Considerations. Document the case history with the 

determinations made in steps (4) through (7) below. 

Additionally, levying on assets in retirement accounts 

requires application of the following procedures. 

 

IRM 5.11.6.3 (4) 

 

Step Two: 

 

The second step in deciding whether to levy on a retirement account 

is to determine whether the taxpayer's conduct has been flagrant. If 

the taxpayer has not engaged in flagrant conduct, do not levy on 

retirement accounts. (emphasis added). Deciding whether the 

taxpayer has engaged in flagrant conduct must be done on a case-by-

case basis. Keep in mind, however, extenuating circumstances 

may exist that mitigate the taxpayer's flagrant conduct. 

(emphasis in the original) See IRM 5.1.10.3.2(9)(b), Effective Initial 

Contact. 

 

IRM 5.11.6.3 (5). 

 

Step Three: 

 

The final step in deciding whether to levy on retirement assets is to 

determine whether the taxpayer depends on the money in the 

retirement account (or will in the near future) for necessary living 

expenses. If the taxpayer is dependent on the funds in the retirement 

account (or will be in the near future), do not levy the retirement 

account. In determining whether the taxpayer depends on the money 

(or will in the near future), use the standards in IRM 5.15, Financial 

Analysis, to establish necessary living expenses. Use the life 

expectancy tables in Pub 590- B, Distribution from Individual 
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Retirement Arrangements (IRAs), to estimate how much can be 

withdrawn annually to deplete the retirement account in the 

taxpayer's remaining life. Also, consider any special circumstances 

in the taxpayer's specific situation, such as extraordinary expenses or 

additional sources of income that will be available to pay expenses 

during retirement. 

 

IRM 5.11.6.3 (7). 

 

(Case Study) 

 

Discharging Taxes in Bankruptcy ï  

Relevant Statute Sections 

 

11 U.S.C.S. § 101. Definitions 

 

(8) The term "consumer debt" means debt incurred by an 

individual primarily for a personal, family, or household purpose. 

 

11 U.S.C.S. § 101 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

11 U.S.C.S. § 507. Priorities 

 

(a) The following expenses and claims have priority in the 

following order: 

 

(8) Eighth, allowed unsecured claims of governmental units, only to 

the extent that such claims are for-- 
 

(A) a tax on or measured by income or gross receipts for a taxable 

year ending on or before the date of the filing of the petition-- 
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(i) for which a return, if required, is last due, including extensions, 

after three years before the date of the filing of the petition; 

(ii) assessed within 240 days before the date of the filing of the 

petition, exclusive of-- 

(I) any time during which an offer in compromise with 

respect to that tax was pending or in effect during that 240-

day period, plus 30 days; and 

(II) any time during which a stay of proceedings against 

collections was in effect in a prior case under this title during 

that 240-day period, plus 90 days; or 

(iii) other than a tax of a kind specified in section 523(a)(1)(B) or 

523(a)(1)(C) of this title [11 USCS § 523(a)(1)(B) or 523(a)(1)(C)], 

not assessed before, but assessable, under applicable law or by 

agreement, after, the commencement of the case; 

 

11 U.S.C.S. § 523. Exceptions to discharge 

 

11 USC §523(a)(1) 

 

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or 

1328(b) of this title [11 USCS § 727, 1141, 1228(a), 1228(b), or 

1328(b)] does not discharge an individual debtor from any debt-- 

(1) for a tax or a customs duty-- 

(A) of the kind and for the periods specified in section 

507(a)(3) or 507(a)(8) of this title [11 USCS § 507(a)(2) or 

507(a)(8)], whether or not a claim for such tax was filed or 

allowed; 

(B) with respect to which a return, or equivalent report or 

notice, if required-- 

(i) was not filed or given; or 

(ii) was filed or given after the date on which such 

return, report, or notice was last due, under applicable 

law or under any extension, and after two years before 

the date of the filing of the petition; or 
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(C) with respect to which the debtor made a fraudulent return 

or willful ly attempted in any manner to evade or defeat such 

tax; 

 

11 U.S.C.S. § 523 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

For purposes of this subsection, the term "return" means a return 

that satisfies the requirements of applicable nonbankruptcy law 

(including applicable filing requirements). Such term includes a 

return prepared pursuant to section 6020(a) of the Internal Revenue 

Code of 1986, or similar State or local law, or a written stipulation to 

a judgment or a final order entered by a nonbankruptcy tribunal, but 

does not include a return made pursuant to section 6020(b) of the 

Internal Revenue Code of 1986, or a similar State or local law. 

 

11 U.S.C §523(a)(*) (emphasis added) 

 

11 U.S.C.S. § 707. Dismissal of a case or conversion to a case 

under chapter 11 or 13 

 

(b) 

(1) After notice and a hearing, the court, on its own motion or on 

a motion by the United States trustee, trustee (or bankruptcy 

administrator, if any), or any party in interest, may dismiss a case 

filed by an individual debtor under this chapter whose debts are 

primarily consumer debts, or, with the debtor's consent, convert such 

a case to a case under chapter 11 or 13 of this title [11 USCS §§ 

1101 et seq. or 1301 et seq.], if it finds that the granting of relief 

would be an abuse of the provisions of this chapter [11 USCS §§ 701 

et seq.]. In making a determination whether to dismiss a case under 

this section, the court may not take into consideration whether a 

debtor has made, or continues to make, charitable contributions (that 

meet the definition of "charitable contribution" under section 
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548(d)(3) [11 USCS § 548(d)(3)]) to any qualified religious or 

charitable entity or organization (as that term is defined in section 

548(d)(4) [11 USCS § 548(d)(4)]). 

(2) (A) (i) In considering under paragraph (1) whether the 

granting of relief would be an abuse of the provisions of this chapter 

[11 USCS §§ 701 et seq.], the court shall presume abuse exists if the 

debtor's current monthly income reduced by the amounts determined 

under clauses (ii), (iii), and (iv), and multiplied by 60 is not less than 

the lesser of-- 

o (I) 25 percent of the debtor's nonpriority unsecured claims in the 

case, or $ 7,700, whichever is greater; or 

o (II) $ 12,850. 

(ii) 

(I) The debtor's monthly expenses shall be the debtor's 

applicable monthly expense amounts specified under the 

National Standards and Local Standards, and the debtor's 

actual monthly expenses for the categories specified as Other 

Necessary Expenses issued by the Internal Revenue Service 

for the area in which the debtor resides, as in effect on the 

date of the order for relief, for the debtor, the dependents of 

the debtor, and the spouse of the debtor in a joint case, if the 

spouse is not otherwise a dependent. Such expenses shall 

include reasonably necessary health insurance, disability 

insurance, and health savings account expenses for the debtor, 

the spouse of the debtor, or the dependents of the debtor. 

Notwithstanding any other provision of this clause, the 

monthly expenses of the debtor shall not include any 

payments for debts. In addition, the debtor's monthly 

expenses shall include the debtor's reasonably necessary 

expenses incurred to maintain the safety of the debtor and the 

family of the debtor from family violence as identified under 

section 302 of the Family Violence Prevention and Services 

Act [42 USCS § 10402], or other applicable Federal law. The 

expenses included in the debtor's monthly expenses described 

in the preceding sentence shall be kept confidential by the 

court. In addition, if it is demonstrated that it is reasonable 

and necessary, the debtor's monthly expenses may also 
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include an additional allowance for food and clothing of up to 

5 percent of the food and clothing categories as specified by 

the National Standards issued by the Internal Revenue 

Service. 

(II) In addition, the debtor's monthly expenses may 

include, if applicable, the continuation of actual expenses 

paid by the debtor that are reasonable and necessary for care 

and support of an elderly, chronically ill, or disabled 

household member or member of the debtor's immediate 

family (including parents, grandparents, siblings, children, 

and grandchildren of the debtor, the dependents of the debtor, 

and the spouse of the debtor in a joint case who is not a 

dependent) and who is unable to pay for such reasonable and 

necessary expenses. Such monthly expenses may include, if 

applicable, contributions to an account of a qualified ABLE 

program to the extent such contributions are not excess 

contributions (as described in section 4973(h) of the Internal 

Revenue Code of 1986 [26 USCS § 4973(h)]) and if the 

designated beneficiary of such account is a child, stepchild, 

grandchild, or step grandchild of the debtor. 

(III) In addition, for a debtor eligible for chapter 13 

[11 USCS §§ 1301 et seq.], the debtor's monthly expenses 

may include the actual administrative expenses of 

administering a chapter 13 [11 USCS §§ 1301 et seq.] plan 

for the district in which the debtor resides, up to an amount of 

10 percent of the projected plan payments, as determined 

under schedules issued by the Executive Office for United 

States Trustees. 

(IV) In addition, the debtor's monthly expenses may 

include the actual expenses for each dependent child less than 

18 years of age, not to exceed $ 1,925 per year per child, to 

attend a private or public elementary or secondary school if 

the debtor provides documentation of such expenses and a 

detailed explanation of why such expenses are reasonable and 

necessary, and why such expenses are not already accounted 

for in the National Standards, Local Standards, or Other 

Necessary Expenses referred to in sub clause (I). 
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(V) In addition, the debtor's monthly expenses may 

include an allowance for housing and utilities, in excess of the 

allowance specified by the Local Standards for housing and 

utilities issued by the Internal Revenue Service, based on the 

actual expenses for home energy costs if the debtor provides 

documentation of such actual expenses and demonstrates that 

such actual expenses are reasonable and necessary. 

(iii) The debtor's average monthly payments on account of 

secured debts shall be calculated as the sum of-- 

(I) the total of all amounts scheduled as contractually 

due to secured creditors in each month of the 60 months 

following the date of the filing of the petition; and 

(II) any additional payments to secured creditors 

necessary for the debtor, in filing a plan under chapter 13 of 

this title [11 USCS §§ 1301 et seq.], to maintain possession of 

the debtor's primary residence, motor vehicle, or other 

property necessary for the support of the debtor and the 

debtor's dependents, that serves as collateral for secured 

debts; divided by 60. 

(iv) The debtor's expenses for payment of all priority 

claims (including priority child support and alimony claims) 

shall be calculated as the total amount of debts entitled to 

priority, divided by 60. 

 

11 U.S.C.S. § 707 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

26 U.S.C.S. § 6020. Returns prepared for or executed by 

Secretary. 

 

(a) Preparation of return by Secretary. If any person shall fail to 

make a return required by this title or by regulations prescribed 

thereunder, but shall consent to disclose all information necessary 

for the preparation thereof, then, and in that case, the Secretary may 

prepare such return, which, being signed by such person, may be 

received by the Secretary as the return of such person. 
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(b) Execution of return by Secretary. 

(1) Authority of Secretary to execute return. If any person 

fails to make any return required by any internal revenue law 

or regulation made thereunder at the time prescribed therefor, 

or makes, willfully or otherwise, a false or fraudulent return, 

the Secretary shall make such return from his own knowledge 

and from such information as he can obtain through testimony 

or otherwise. 

(2) Status of returns. Any return so made and subscribed by 

the Secretary shall be prima facie good and sufficient for all 

legal purposes. 

 

26 U.S.C.S. § 6020 (LexisNexis, Lexis Advance through PL 115-96, 

approved 12/22/17, with a gap of 115-91) 

 

26 U.S.C.S. Code § 6501. Limitations on assessment and 

collection 

 

(a) General rule. Except as otherwise provided in this section, the 

amount of any tax imposed by this title shall be assessed within 3 

years after the return was filed (whether or not such return was filed 

on or after the date prescribed) or, if the tax is payable by stamp, at 

any time after such tax became due and before the expiration of 3 

years after the date on which any part of such tax was paid, and no 

proceeding in court without assessment for the collection of such tax 

shall be begun after the expiration of such period. For purposes of 

this chapter [26 USCS §§ 6501 et seq.], the term "return" means the 

return required to be filed by the taxpayer (and does not include a 

return of any person from whom the taxpayer has received an item 

of income, gain, loss, deduction, or credit). 

 

26 U.S.C.S. § 6501 (LexisNexis, Lexis Advance through PL 115-

100, approved 1/3/18, with gaps of PL's 115-91, and 115-97) 
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26 U.S. Code § 7503. Time for performance of acts where last 

day falls on Saturday, Sunday, or legal holiday. 

 

When the last day prescribed under authority of the internal revenue 

laws for performing any act falls on Saturday, Sunday, or a legal 

holiday, the performance of such act shall be considered timely if it 

is performed on the next succeeding day which is not a Saturday, 

Sunday, or a legal holiday. For purposes of this section, the last day 

for the performance of any act shall be determined by including any 

authorized extension of time; the term ñlegal holidayò means a legal 

holiday in the District of Columbia; and in the case of any return, 

statement, or other document required to be filed, or any other act 

required under authority of the internal revenue laws to be 

performed, at any office of the Secretary or at any other office 

of the United States or any agency thereof, located outside the 

District of Columbia but within an internal revenue district, the term 

ñlegal holidayò also means a Statewide legal holiday in the State 

where such office is located. 
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Core Terms 

 

returns, purposes, bankruptcy court, qualify, 

discharged, filings, notice, filing requirements, tax 

return, nonbankruptcy, pre-BAPCPA, cases, local law, 

requirements, late-filed, provides, bankruptcy 

discharge, plain language, tax year, superfluous, 

income tax, state tax, prepare 

Case Summary 

 

Procedural Posture 

Appellant debtor filed an adversary proceeding in 
the bankruptcy court against appellee Mississippi State 
Tax Commission, seeking a declaration that two years of 
her pre-petition state income tax debts were subject to 
her bankruptcy discharge. The bankruptcy court 
dismissed the complaint, and the United States District 
Court for the Southern District of Mississippi affirmed. 
Debtor appealed. 

Overview 

Debtor's failure to file in the time required under 
Mississippi's tax law was a failure to satisfy the 
applicable nonbankruptcy law referenced in 11 

U.S.C.S. § 523(a), which meant that debtor's late-
filed returns could not be considered tax returns for 
bankruptcy discharge purposes under the plain 
language of the statute. Unless it was filed under a 
"safe harbor" provision similar to 26 U.S.C.S. § 

6020(a), a state income tax return that was filed late 
under the applicable nonbankruptcy state law was not 
a "return" for bankruptcy discharge purposes under 11 

U.S.C.S. § 523(a). Debtor's 1998 and 1999 returns did 
not comply with the filing requirements of applicable 
Mississippi tax law and were, therefore, not "returns" 
for discharge purposes. Accordingly, debtor was not 
entitled to discharge her tax liabilities to Mississippi for 
the tax years of 1998 and 1999 and had failed to 
properly state a claim for relief. 

Outcome 

The judgment of the district court was affirmed. 
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Bankruptcy Law > ... > Judicial Review > 
Standards of Review > Clear Error Review 

Bankruptcy Law > ... > Judicial Review > 
Standards of Review > De Novo Standard of Review 

HN1[ ]  Standards of Review, Clear Error 
Review 

Appellate courts review a district court's affirmance 
of a bankruptcy court decision by applying the same 
standard of review to the bankruptcy court decision 
that the district court applied. Appellate courts review 
factual findings for clear error and conclusions of law de 
novo. 

Civil Procedure > ... > Defenses, Demurrers &  
Objections > Motions to Dismiss > Failure to 

State Claim 

Civil  
Procedure > ... > Pleadings > Complaints > 

Require ments for Complaint 

HN2[ ]  Motions to Dismiss, Failure to 
State Claim 

The pleading standards for a Fed. R. Civ. P. 

12(b)(6) motion to dismiss are derived from Fed. R. 

Civ. p. 8, which provides, in relevant part, that a 
pleading stating a claim for relief must contain a short 
and plain statement of the claim showing that the 
pleader is entitled to relief. Fed. R. Civ. P. 8(a)(2). 
The ultimate question in a Fed. R. Civ. P. 12(b)(6) 
motion is whether the complaint states a valid claim 
when all well-pleaded facts are assumed true and are 
viewed in the light most favorable to the plaintiff. The 
complaint must state enough facts to state a claim to 
relief that is plausible on its face. The court's task, then, 
is to determine whether the plaintiff has stated a legally 
cognizable claim that is plausible, not to evaluate the 
plaintiff's likelihood of success. 

Bankruptcy Law > ... > Discharge &  
Dischargeability > Liquidations > Eligible Debts 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  

Discharge > General Overview 

HN3[ ]  Liquidations, Eligible Debts 

11 U.S.C.S. § 727 permits the discharge of debts 
in Chapter 7 bankruptcies, but contains several 
exceptions, including those outlined in 11 U.S.C.S. § 

523. 11 U.S.C.S. § 727(b). 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

HN4[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

See 11 U.S.C.S. § 523(a)(1)(B)(I). 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

HN5[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

See 11 U.S.C.S. § 523(a)(*). 

Tax Law > State & Local Taxes > Administration 
&  

Procedure > General Overview 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN6[ ]  State & Local Taxes, 
Administration & Procedure 

See Miss. Code Ann. § 27-7-41. 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > General Overview 

HN7[ ]  Discharge & Dischargeability, 
Exceptions to Discharge 
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The United States Court of Appeals for the Fifth 
Circuit has held that it is bound to construe the 
exceptions contained in 11 U.S.C.S. § 523 narrowly 
and in favor of the debtor. 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN8[ ]  Place & Time for Filing Returns, 
Time to File Returns 

26 U.S.C.S. § 6020(a) returns are those in which 
a taxpayer who has failed to file his or her returns on 
time nonetheless discloses all information necessary for 
the I.R.S. to prepare a substitute return that the 
taxpayer can then sign and submit. 26 U.S.C.S. § 

6020(a). In contrast, a 26 U.S.C.S. § 6020(b) return 
is one in which the taxpayer submits either no 
information or fraudulent information, and the I.R.S. 
prepares a substitute return based on the best 
information it can collect independently. 26 U.S.C.S. 

§ 6020(b). 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN9[ ]  Place & Time for Filing Returns, 
Time to File Returns 

See 26 U.S.C.S. § 6020(a). 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN10[ ]  Place & Time for Filing Returns, 
Time to File Returns 

See 26 U.S.C.S. § 6020(b). 

Governments > Legislation > Interpretation 

HN11[ ]  Legislation, Interpretation 

The plain language meaning of the Bankruptcy Code 
should rarely be trumped. Although the Bankruptcy 
Code at times is awkward, and even ungrammatical 
that does not make it ambiguous. 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN12[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

The definition of "return" under 11 U.S.C.S. § 

523(a) necessarily encompasses the filing deadlines for 
submitting returns contained in the Internal Revenue 
Code so that a late filed return cannot qualify as a 
return for purposes of a dischargeability determination. 
The definition of return in amended 11 U.S.C.S. § 

523(a) apparently means that a late filed income tax 
return, unless it was filed pursuant to 26 U.S.C.S. § 

6020(a) of the Internal Revenue Code, can never 
qualify as a return for dischargeability purposes 
because it does not comply with the applicable filing 
requirements set forth in the Internal Revenue Code. 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN13[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

The Bankruptcy Abuse Prevention and Consumer 
Protection Act of 2005 (BAPCPA), 119 Stat. 23, Pub. L. 
109-8 (Apr. 20, 2005), amended 11 U.S.C.S. § 523(a) 
to provide an unambiguous definition of "return," 
obviating the need to return to the pre-BAPCPA 
Hindenlang test. While these cases dealt with federal 
taxes, their reading of the plain language of the statute 
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applies equally well to state taxes. 11 U.S.C.S. § 

523(a)(*). 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN14[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

11 U.S.C.S. § 523(a)(*) defines as a return for 
discharge purposes as a return the satisfies the 
requirements of applicable nonbankruptcy law 
(including applicable filing requirements). 11 U.S.C.S. 

§ 523(a)(*). Since filings under 26 U.S.C.S. § 6020 
are not returns that satisfy applicable filing 
requirements, this second sentence simply explains that 
returns filed pursuant to 26 U.S.C.S. § 6020(a) do 
qualify as returns for discharge purposes, while those 
filed pursuant to 26 U.S.C.S. § 6020(b) do not. In 
other words, this second sentence in 11 U.S.C.S. § 

523(a)(*) carves out a narrow exception to the 
definition of "return" for 26 U.S.C.S. § 6020(a) 
returns, while explaining that 26 U.S.C.S. § 6020(b) 
returns, in contrast, do not qualify as returns for 
discharge purposes. Such a reading conforms with the 
plain language of the text and leaves no portion of 11 

U.S.C.S. § 523(a)(*) superfluous. 
Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > Time to File Returns 

HN15[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

Unless it is filed under a "safe harbor" provision 
similar to 26 U.S.C.S. § 6020(a), a state income tax 
return that is filed late under the applicable 
nonbankruptcy state law is not a "return" for 
bankruptcy discharge purposes under 11 U.S.C.S. § 

523(a). 

Counsel: For LINDA TRENETT MCCOY, Appellant: 
Richard Ray Grindstaff, Byram, MS. 

For MISSISSIPPI STATE TAX COMMISSION, State of  
Mississippi, Appellee: Heather S. Deaton, Esq., 

Abigail Marshall Marbury, Esq., Mississippi Department 

of Revenue, Legal Division, Jackson, MS. 

Judges: Before KING, JOLLY, and WIENER, 

Circuit Judges. Opinion by: KING 

Opinion  

 

 [*925]  KING, Circuit Judge: 

Linda Trenett McCoy filed for bankruptcy on 
September 25, 2007, and was granted a discharge by 
the bankruptcy court pursuant to 11 U.S.C. § 727. 
McCoy then filed an adversary proceeding in the 
bankruptcy court against the Mississippi State Tax 
Commission on December 3, 2008, seeking a 
declaration that two years of her pre-petition state 
income tax debts were subject to that discharge. On 
motion by the Commission, the bankruptcy court 
dismissed McCoy's complaint. The bankruptcy court 
reasoned that because McCoy had failed to timely file 
her Mississippi income tax returns, her tax filings were 
not "returns" for the purposes of discharge under the 
Bankruptcy Code, which requires the filing of a "return" 
for the discharge of income tax debts. The district court 
affirmed the judgment  [**2] of the bankruptcy court. 
McCoy timely appealed. We AFFIRM. 

I. FACTUAL AND PROCEDURAL 
BACKGROUND 

On September 25, 2007, Linda Trenett McCoy 
("McCoy") filed a voluntary Chapter 7 bankruptcy 
petition in the United States Bankruptcy Court for the 
Southern District of Mississippi. McCoy's discharge was 
granted by the bankruptcy court, pursuant to 11 

U.S.C. § 727, on January 23, 2008. On December 3, 
2008, McCoy returned to the bankruptcy court to 
commence a post-discharge adversary proceeding 
against the Mississippi State Tax Commission 
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("MSTC"),1 seeking a declaration that her debt to the 

State of Mississippi ("Mississippi"), resulting from pre-
petition income tax obligations for the 1998 and 1999 

tax years, had been discharged in bankruptcy.2 

MSTC moved to dismiss McCoy's complaint, arguing 
that because the state income returns filed by McCoy 
for the 1998 and 1999 tax years were filed late, they did 
not qualify as "returns" under the definition provided in 

11 U.S.C. § 523(a)(*),3 a provision added to the 

Bankruptcy Code as part of the Bankruptcy Abuse 
Prevention and Consumer Protection Act of 2005  

("BAPCPA"), 119 Stat. 23, Pub. L. 109-8 (Apr. 20, 

2005).4 MSTC further argued that because the late-filed 

returns did not qualify as "returns" for discharge 
purposes, McCoy's income tax debts to Mississippi 
cannot be discharged in bankruptcy. See 11 U.S.C. § 

523(a)(1)(B)(i) ("A discharge under section 727 . . . of 
this title does not discharge an individual debtor from 
any debt . . . for a tax . . . with respect to which a return, 
or equivalent  [*926]  report or notice, if required . . . 
was not filed or given . . . ."). McCoy countered by 
arguing MSTC's reading of the statute was incorrect and  

                                                           
1 MSTC is currently known as the Mississippi Department of 

Revenue. 

2 McCoy amended her initial complaint three times. In her third 

and final amended complaint, McCoy sought a declaration that 

included tax years 1993 through 2000. McCoy and MSTC 

subsequently entered into an Agreed Order of Dismissal which 

dismissed the complaint as to the 1993, 1994, 1995, 1996, 

1997, and 2000 tax years. Consequently, only McCoy's liabilities 

for the 1998 and 1999 tax years  [**3] are at issue in this appeal. 

3 We  [**4] use an asterisk to cite to this unnumbered hanging 

paragraph, something we have done in other cases. See, e.g., 

In re Miller, 570 F.3d 633, 637 n.5 (5th Cir. 2009). 

4 MSTC also raised a sovereign immunity defense that was 

rejected by the bankruptcy court and is not at issue in this 

appeal. 
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62, **4 
that the definition of "return" in § 523(a) should 

be governed by the test outlined in the pre-BAPCPA 
case of United States v. Hindenlang (In re 

Hindenlang), 164 F.3d 1029, 1033 (6th Cir. 1999), 
cert. denied, 528 U.S. 810, 120 S. Ct. 41, 145 L. 

Ed. 2d 37 (1999). 

The bankruptcy court agreed with MSTC's 
interpretation of § 523(a)(*), concluding that because 
McCoy's filings did not comport with Mississippi's 
timeliness requirements, they were not "returns" for 
discharge purposes. Accordingly, the bankruptcy court 
held that McCoy had failed to properly state a cause of 
action and dismissed her claim on August 31, 2009. 
McCoy appealed the bankruptcy court's decision to the 
district court, which rejected McCoy's appeal and 
affirmed the bankruptcy court's decision. McCoy now 
appeals the dismissal of her case, arguing that we 
should adopt the Hindenlang test for determining 
whether filings constitute returns for discharge 
purposes, that the documents she filed constitute 
returns under this test, and that her tax debts to 
Mississippi should be declared discharged. 

II. DISCUSSION 

A. Standard of Review 

HN1[ ] "We review a district court's affirmance of 
a bankruptcy court decision  [**5] by applying the same 
standard of review to the bankruptcy court decision 
that the district court applied." Barner v. Saxon 

Mortg. Servs., Inc. (In re Barner), 597 F.3d 651, 
653 (5th Cir. 2010) (internal quotation marks and 
citation omitted). We review factual findings for clear 
error and conclusions of law de novo. Id. 

HN2[ ] The pleading standards for a Rule 

12(b)(6) motion to dismiss are derived from Rule 8 of 

                                                           
5 Rule 12(b) of the Federal Rules of Civil Procedure is 

made applicable to bankruptcy cases by Rule 7012 of 

the Federal Rules of Bankruptcy Procedure. 

the Federal Rules of Civil Procedure, which 
provides, in relevant part, that a pleading stating a 
claim for relief must contain "a short and plain 
statement of the claim showing that the pleader is 

entitled to relief." Fed. R. Civ. P. 8(a)(2).5 "The 
ultimate question in a Rule 12(b)(6) motion is whether 
the complaint states a valid claim when all well-pleaded 
facts are assumed true and are viewed in the light most 
favorable to the plaintiff." Lone Star Fund V (U.S.), 

L.P. v. Barclays Bank PLC, 594 F.3d 383, 387 (5th 
Cir. 2010) (citing In re Katrina Canal Breaches 

Litig., 495 F.3d 191, 205 (5th Cir. 2007)). The 
complaint must state "enough facts to state a claim to 
relief that is plausible on its face." Bell Atl. Corp. v. 

Twombly, 550 U.S. 544, 570, 127 S. Ct. 1955, 167 
L. Ed. 2d 929 (2007). Our task, then, is to determine  

[**6] whether the plaintiff has stated a legally 
cognizable claim that is plausible, not to evaluate the 
plaintiff's likelihood of success. Lone Star Fund, 594  

F.3d at 387 (citing Ashcroft v. Iqbal, 556 U.S. 

662, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868 
(2009)). In other words, we look to see whether 
McCoy's pleadings, including her legal arguments, 
plausibly state a claim that her tax debt should be 
discharged pursuant to § 523(a). 

B. Section 523(a) of the Bankruptcy Code 

HN3[ ] Section 727 of the Bankruptcy Code 
permits the discharge of debts in Chapter 7 
bankruptcies, but contains several exceptions, including 
those outlined in § 523. See 11 U.S.C. § 727(b) 
("Except as provided in section 523 of this title, a 
discharge under subsection (a) of this section 
discharges the debtor from all debts that arose before 
the date of the order for  [*927]  relief under this 
chapter . . ."). In relevant part, § 523 provides that: 

HN4[ ] (a) A discharge under section 727 . . . 
of this title does not discharge an individual debtor 
from any debtτ 
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(1) for a tax or a customs dutyτ 

(A) of the kind and for the periods  

[**7] specified in section 507(a)(3) or 

507(a)(8) of this title, whether or not a 

claim for such tax was filed or allowed; 

(B) with respect to which a 

return, or equivalent report or notice, if 

requiredτ 

(i) was not filed or given . . . . 

11 U.S.C. § 523(a)(1)(B)(I) (emphasis added). 

Until the passage of BAPCPA, the term "return" was 
not defined for § 523(a) purposes and so courts relied 

on a four-part test outlined in Hindenlang, 164 F.3d 

at 1033.6 This test, based on the holdings of the 
Supreme Court cases of Zellerbach Paper Co. v. 

Helvering, 293 U.S. 172, 55 S. Ct. 127, 79 L. Ed. 
264, 1934-2 C.B. 341 (1934), and Germantown 

Trust Co. v. Commissioner, 309 U.S. 304, 60 S. Ct. 
566, 84 L. Ed. 770, 1940-1 C.B. 178 (1940), was 
adopted by other courts of appeals. See In re Payne, 

431 F.3d 1055, 1057 (7th Cir. 2005); Moroney v. 

United States (In re Moroney), 352 F.3d 902, 905 
(4th Cir. 2003); United States v. Hatton (In re 

Hatton), 220 F.3d 1057, 1060-61 (9th Cir. 2000). 
These cases held that a late-filed tax return that 
required the government to assess the tax without the 
tax payer's assistance would not be treated as a 
"return" for § 523 purposes. Payne, 431 F.3d at 

1058; Moroney, 352 F.3d at 906; Hatton, 220 F.3d 

at 1061; Hindenlang, 164 F.3d at 1035. These cases, 
however, dealt with  [**8] federal income taxes, and 
the court in Hindenlang specifically explained that its 
holding "d[id] not address the issue of the definition of 
return for purposes of § 523(a)(1)(B) when a taxpayer 

                                                           
6 The test is: 

seeks to discharge state, municipal, or other tax 
liability." Hindenlang, 164 F.3d at 1033 n.4. 

In 2005, Congress passed BAPCPA to address 
several problems with the Bankruptcy Code. See H.R. 
REP. No. 109-31 (2005), reprinted in 2005 U.S.C.C.A.N. 
88, 9092 (explaining that BAPCPA was motivated by 
four factors: the "recent escalation of consumer 
bankruptcy filings," the "significant losses . . . associated 
with bankruptcy filings," the fact that the "bankruptcy 
system has loopholes and incentives that allow andτ 
sometimesτeven encourage opportunistic personal 
filings and abuse," and "the fact that  [**9] some 
bankruptcy debtors are able to repay a significant 
portion of their debts"). As part of its package of 
amendments, BAPCPA added a new hanging paragraph 
to § 523(a) which defined the term "return" for 

discharge purposes: 

HN5[ ] For purposes of this subsection, the 

term "return" means a return that satisfies the 
requirements of applicable nonbankruptcy law 
(including applicable filing requirements). Such 
term includes a return prepared pursuant to 
section 6020(a) of the Internal Revenue Code 
of 1986, or similar State or local law, or a written 
stipulation to a judgment or a final order entered by 
a  

 

executed under penalty of perjury; (3) it must contain 

sufficient data to allow calculation of tax; and (4) it must 

represent an honest and reasonable attempt to satisfy the 

requirements of the tax law. 

Hindenlang, 164 F.3d at 1033 (internal quotation marks and 

citation omitted). 

nonbankruptcy tribunal, but does not include a 
return made pursuant to section 6020(b) of the 

Internal Revenue Code of 1986,  [*928]  or a 
similar State or local law. 

In order for a document to qualify as a return [under § 523]: 

(1) it must purport to be a return; (2) it must be  

666 F.3d 924, *927 2012 U.S. App. LEXIS 
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11 U.S.C. § 523(a)(*) (emphasis added). In the 
instant appeal, the Mississippi tax code provides the 
"applicable nonbankruptcy law (including applicable 
filing requirements)" for the case at issue. It provides, in 
relevant part: 

HN6[ ] Returns of individuals, estates, trusts 
and partnerships shall be filed on or before the 
fifteenth day of the fourth month following the 

close of the fiscal year; or if the return is filed on 
the basis of a calendar  [**10] year, it shall be filed 
on or before April 15th of each year. 

MISS. CODE ANN. § 27-7-41. Both parties agree 
that this provision means that McCoy filed her tax 
returns for the 1998 and 1999 tax yearsτdue on April 
15, 1999, and April 15, 2000, respectivelyτlate. 

The parties disagree, however, over whether 
McCoy's failure to comply with Mississippi's filing 
requirements prevents the filings that she submitted 
late from being "returns" for bankruptcy discharge 
purposes. MSTC contends that McCoy's failure to file in 
the time required under Mississippi's tax law is a failure 
to satisfy the applicable nonbankruptcy law referenced 
in § 523(a). This, MSTC argues, means that 

McCoy's late-filed returns cannot be 
considered tax returns for bankruptcy discharge 
purposes under the plain language of the statute. 

McCoy disputes this reading of § 523(a)(*). McCoy 
first observes that HN7[ ] this court has previously 
held that it is "bound to construe the exceptions 
contained in § 523 of the Bankruptcy Code narrowly 
and in favor of the debtor." Boyce v. Greenway 

(Matter of Greenway), 71 F.3d 1177, 1180 n.8 (5th 
1996) (citing Citizen Bank & Trust Co. Cir. 

                                                           
7 Section 6020(a) of the Internal Revenue Code provides: 

HN9[] If any person shall fail to make a return required by 

this title or by regulations prescribed thereunder, but shall 

consent to disclose all information necessary for the 

preparation thereof, then, and in that case, the Secretary 

v. Case (Matter of Case), 937 F.2d 1014, 1024 (5th 
Cir. 1991)).  [**11] McCoy then argues that MSTC's 
reading of § 523(a)(*) would impermissibly render part 
of the statute superfluous. See Kawaauhau v. 

Geiger, 523 U.S. 57, 62, 118 S. Ct. 974, 140 L. Ed. 
2d 90 (1998) ("[W]e are hesitant to adopt an 
interpretation of a congressional enactment which 
renders superfluous another portion of that same 
law."). She observes that a "return" for discharge 

purposes includes: 

a return prepared pursuant to section 6020(a) 

of the Internal Revenue Code of 1986, or similar 
State or local law, or a written stipulation to a 
judgment or a final order entered by a 
nonbankruptcy tribunal, but does not include a 
return made pursuant to section 6020(b) of the 

Internal Revenue Code of 1986, or a similar State 
or local law. 

11 U.S.C. § 523(a)(*). HN8[ ] Section 6020(a) 
returns are those in which a taxpayer who has failed to 
file his or her returns on time nonetheless discloses all 
information necessary for the I.R.S. to prepare a 
substitute return that the taxpayer can then sign and 

submit. See 26 U.S.C. § 6020(a).7 In contrast, a § 

6020(b) return is one in which the taxpayer submits 
either no information or fraudulent information, and 
the I.R.S. prepares a substitute return based on the best 
information it can collect independently.  [**12] See 8 

may prepare such return, which, being signed by such 

person, may be received by the Secretary as the return of 

such person. 

8 U.S.C. § 6020(a). 

666 F.3d 924, *928 2012 U.S. App. LEXIS 62, 
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U.S.C. § 6020(b).910 Because  [*929]  returns 

submitted under § 6020(b) are, by definition, late and 
specifically excluded from the definition of returns, 
McCoy contends that MSTC's interpretation that late 
filings are not returns under § 523(a)(*) would render 
this final portion of § 523(a)(*) superfluous. To avoid 
this problem, McCoy urges that we employ the pre-
BAPCPA, fourpart test delineated in Hindenlang, 164 

F.3d at 1033, to determine whether her late-filed 
returns qualify as "returns" for discharge purposes. 

We find MSTC's interpretation of § 523(a)(*) more 
convincing. We have previously explained that HN11[

] "the plain language meaning of the [Bankruptcy] 
Code should rarely be trumped. Although the Code at 
times is 'awkward, and even ungrammatical . . . that 
does not make it ambiguous.'" Miller, 570 F.3d at 638 
(quoting Lamie v. United States Tr., 540 U.S. 526, 

534, 124 S. Ct. 1023, 157 L. Ed. 2d 1024 (2004)). 
The plain language interpretation of § 523(a)(*) 
offered by MSTC comports with this admonition. 

MSTC's reading also finds support in the post-
BAPCPA holdings of the bankruptcy courts, at least in 
the context of federal income tax returns. Cannon v. 

United States (In re Cannon), 451 B.R. 204, 206 
(Bankr. N.D. Ga. 2011) ("The cases that have 
addressed the impact of the undesignated paragraph 
added by BAPCPA to define 'return' [in § 523(a)] have 
concluded that a late return can never qualify as a 
return  [**14] unless it is filed under § 6020(a) safe 
harbor provision. . . . The reasoning in those cases is 
persuasive.") (citations omitted); Links v. United 

States (In re Links), 2009 Bankr. LEXIS 2921, 2009 
WL 2966162, Nos. 08-3178, 07-31728, at *5 

                                                           
9 Section 6020(b) of the Internal Revenue Code provides: 

HN10[] (1) Authority of Secretary to execute return.ð

If any person fails to make any return required by any 

internal revenue law or regulation made thereunder at the 

time prescribed therefor, or makes, willfully  [**13] or 

otherwise, a false or fraudulent return, the Secretary shall 

make such return from his own knowledge and from such 

(Bankr. N.D. Ohio Aug. 21, 2009) (HN12[ ] "The 
definition of 'return' under § 523(a). . . necessarily 
encompasses the filing deadlines for submitting returns 
contained in the Internal Revenue Code so that a late 
filed return cannot qualify as a return for purposes of a 
dischargeability determination."); Creekmore v. 

Internal Revenue Serv. (In re Creekmore), 401 
B.R. 748, 751 (Bankr. N.D. Miss. 2008) ("The 
definition of 'return' in amended § 523(a) apparently 
means that a late filed income tax return, unless it was 
filed pursuant to § 6020(a) of the Internal Revenue 

Code, can never qualify as a return for dischargeability 
purposes because it does not comply with the  

'applicable filing requirements' set forth in the 
Internal Revenue Code."); cf. Pansier v. Wisc. Dep't 

of Revenue, 2010 U.S. Dist. LEXIS 112990, 2010 
WL 4025884, No. 10-C-0550, at *5 (E.D. Wis. Oct. 
14, 2010) (observing that § 523(a)(*) strengthens the 
Seventh Circuit's preBAPCPA position that a late-filed, 
post-assessment tax return cannot qualify  [**15] as a 
return for discharge purposes). In the view of these 
courts, HN13[ ] BAPCPA amended § 523(a) to 
provide an unambiguous definition of "return," 
obviating the need to return to the pre-BAPCPA 
Hindenlang test. While these cases dealt with federal 

taxes, their reading of the plain language of the statute 
applies equally well to state taxes. See 11 U.S.C. § 

523(a)(*) ("[T]he term 'return' means a return that 
satisfies the requirements of applicable [state or 
federal] nonbankruptcy law (including applicable filing 
requirements))." 

In contrast, the Hindenlang test was specifically 
conceived of and applied in the  [*930]  context of 
federal taxation alone. As we noted above, the  

information as he can obtain through testimony or 

otherwise. 

(2) Status of returns.ðAny return so made and 

subscribed by the Secretary shall be prima facie good and 

sufficient for all legal purposes. 

10 U.S.C. § 6020(b). 

666 F.3d 924, *929 2012 U.S. App. LEXIS 62, 

**15 
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Hindenlang court itself "d[id] not address the issue 
of the definition of return for purposes of § 

523(a)(1)(B) when a taxpayer seeks to discharge state, 
municipal, or other tax liability." Hindenlang, 164 

F.3d at 1033 n.4. Moreover, none of the other courts 
of appeals cases relying on this pre-BAPCPA test applied 
it in the context of discharging state taxes. See, e.g., 

Payne, 431 F.3d at 1057; Hatton, 220 F.3d at 

1060-61. We see no need to extend the reach of this 
test when a plain language reading of § 523(a)(*) gives 
a clear  [**16] definition of "return" for both state and 
federal taxes. 

We also find no support for McCoy's position in any 
post-BAPCPA court of appeals decisions. Most of the 
courts of appeals which have addressed what qualifies 
as a return for bankruptcy discharge purposes did so 
prior to BAPCPA and so have not construed the 
language of § 523(a)(*). See, e.g., Colsen v. United 

States (In re Colsen), 446 F.3d 836, 839 (8th Cir. 
2006) (noting § 523(a)(*) but not addressing it 
because the bankruptcy petition was filed before 
BAPCPA's effective date). The sole exception is In re 

Ciotti, 638 F.3d 276 (4th Cir. 2011). In that case, the 
Fourth Circuit considered whether a state form 
reporting federal tax adjustments required to be filed 
under Maryland law was sufficiently similar to a return 
to qualify as an "equivalent report or notice" under § 

523(a)(1)(B). Id. at 278. The court quoted both the 
language of § 523(a)(*), as well as the Hindenlang 
test, in concluding that this form was indeed a return 
for bankruptcy discharge purposes. Id. at 280-81. But 
in so holding, the Ciotti court said little about the 
meaning of § 523(a)(*). Moreover, the issue in Ciottiτ
whether the attributes of a particular form  [**17] 

make it similar to a returnτis different from the issue 
in the case before usτwhether a return that fails to 
comply with the applicable state filing requirements is a 

                                                           
11 The House Report accompanying BAPCPA explains that §  

12 (a)(*) was intended 

to provide that a return prepared pursuant to section 

6020(a) of the Internal Revenue Code, or similar State or 

local law, constitutes filing a return (and the debt can be 

discharged), but that a return filed on behalf of a taxpayer 

return. Accordingly, Ciotti provides little guidance for 
the case at hand and does not bolster McCoy's 
argument. 

McCoy tries to counter the absence of precedent 
for her argument by referring to a notice issued by the 
I.R.S.'s chief counsel taking the position that reading § 

523(a) to "create[] the rule that no late-filed return 
could qualify as a return" would result in superfluous 
reading of § 523(a)(*), since all § 6020(b) returns are 
"always prepared after the due date." I.R.S. Chief 
Couns. Notice No. CC-2010-016 at 2 (Sept. 2, 2010). The 
notice also asserts that such a reading would contradict 
a "special rule for interpreting the Bankruptcy Code" 
laid out by the Supreme Court: "'[T]his Court has been 
reluctant to accept arguments that would interpret the 
Code, however vague the particular language under  

consideration might be, to effect a major change in 
precode practice that is not the subject of at least some 
discussion in the legislative history.'" Id. (quoting 
Dewsnup v. Timm, 502 U.S. 410, 419, 112 S. Ct. 

773, 116 L. Ed. 2d 903 (1992)).1112 The I.R.S.  [**18] 

notice concludes that "[§] 523(a) in its totality does not 
create the rule that every late-filed  [*931]  return is 
not a return for dischargeability purposes." Id. at 3. 

Even leaving aside that the I.R.S. notice is focused 
on federal and not state taxes, both of the concerns it 
raises are misplaced in this case. First, the second 
sentence of § 523(a)(*) is not superfluous if plainly 
read as an explanation of what kinds of tax filings 
qualify as "returns." HN14[ ] Section 523(a)(*) 
defines as a return for discharge purposes as a "return 
the satisfies the requirements of applicable 
nonbankruptcy law (including applicable filing 
requirements)." 11 U.S.C. § 523(a)(*). Since  [**19] 

filings under § 6020 of the Internal Revenue Code 
are not returns that satisfy "applicable filing 

pursuant to section 6020(b) of the Internal Revenue Code, 

or similar State or local law, does not constitute filing a 

return (and the debt cannot be discharged). 

H.R. REP. No. 109-31 (2005), reprinted in 2005 U.S.C.C.A.N. 

88, 167. 
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requirements," this second sentence simply explains 
that returns filed pursuant to § 6020(a) do qualify as 
returns for discharge purposes, while those filed 
pursuant to § 6020(b) do not. In other words, this 
second sentence in § 523(a)(*) carves out a narrow 
exception to the definition of "return" for § 6020(a) 
returns, while explaining that § 6020(b) returns, in 
contrast, do not qualify as returns for discharge 
purposes. Such a reading conforms with the plain 
language of the text and leaves no portion of § 

523(a)(*) superfluous.13 

Second, there is no indication that such a reading 
represents a "major change" from pre-BAPCPA policies. 
As the bankruptcy court in this case explained, "[u]nder 
§ 6020(a) of the [Internal Revenue  [**20] Code], the 
Secretary may prepare a 'substitute' return based on 
information voluntarily provided by the taxpayer. In 
contrast, § 6020(b) of the [Internal Revenue Code] 
comes into play when there is little or no cooperation 

from the taxpayer." McCoy v. Miss. State Tax 

Comm'n (In re McCoy), No. 07-02998-EE, 2009 
Bankr. LEXIS 2542, 2009 WL 2835258, at *7 
(Bankr. S.D. Miss. Aug. 31, 2009) (emphasis 

added).11 In passing § 523(a), Congress made clear 
that "[i]n general, tax claims which are 
nondischargeable, despite a lack of priority, are those 
to whose staleness the debtor contributed by some 
wrong-doing or serious fault . . . ." S. REP. No. 95989 
(1978), reprinted in 1978 U.S.C.C.A.N. 5787, 5800. 
Congress, when later drafting § 523(a)(*) to 
differentiate between § 6020(a) and § 6020(b) 
returns, likely wanted to reward taxpayers who 
cooperated with the I.R.S. See  

H.R. REP. No. 109-31 (2005), reprinted in 2005 
U.S.C.C.A.N. 88, 92 (explaining that BAPCPA was passed, 
in part, to address the problem of the "bankruptcy 
system ha[ving] loopholes and incentives that allow 
andτsometimesτeven encourage opportunistic 
personal filings and abuse"). All this is consonant with 
the pre-BAPCPA test's emphasis "'that where a  [**21] 

fiduciary, in good faith, makes what it deems the 

                                                           
13 We also note that McCoy does not claim that her returns  

appropriate return, which discloses all of the data from 
which the tax . . . can be computed,' a proper return has 
been filed." Hindenlang, 164 F.3d at 1033 (quoting 
Germantown Trust Co., 309 U.S. at 309).  [*932]  
We see no "major change" from pre-BAPCPA practices 
by reading § 523(a)(*) to generally exclude  

 

were "prepared pursuant to [§] 6020(a). . . or similar State or 

local law . . . ." 11 U.S.C. § 523(a)(*) (emphasis added). McCoy 

does not point to any Mississippi tax provision analogous to § 

6020(a), under which her filings might qualify as returns. 

Consequently, she cannot rely on this "safe harbor" provision. 

11 As one notable treatise has explained, 

[T]he dischargeability of a debtor's tax liability based 

upon returns prepared by the Internal Revenue Service 

depends upon the process which resulted in the filing of the 

return. If the debtor can show that a tax return, report or 

notice, filed after the IRS filed a substitute return and assessed 

the tax, served a useful tax purpose, the tax debt should be 

dischargeable under section  

523(a)(1)(B)(i). 

4 ALAN N. RESNICK & HENRY J. SOMMER, COLLIER ON  
BANKRUPTCY ¶ 523.07[3][a], at 37 (16th ed. 2011). 

late state tax returns from the definition of return 
for bankruptcy discharge purposes, while 
differentiating between § 6020(a) and § 6020(b) 
returns. 

In light of all these considerations, we adopt the 
reading of § 523(a)(*) suggested by MSTC and the 
bankruptcy courts: HN15[ ] Unless it is filed under a 
"safe harbor"  [**22] provision similar to § 6020(a), a 
state income tax return that is filed late under the 
applicable nonbankruptcy state law is not a "return" for 
bankruptcy discharge purposes under § 523(a). 
McCoy's 1998 and 1999 returns did not comply with the 
filing requirements of applicable Mississippi tax law and 
were, therefore, not "returns" for discharge purposes. 
Accordingly, McCoy is not entitled to discharge her tax 

666 F.3d 924, *931 2012 U.S. App. LEXIS 62, 

**19 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:4X7B-8520-TXFM-529V-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VMD-1PF0-0038-X2HG-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3VMD-1PF0-0038-X2HG-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7580-003B-72TY-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:3S4X-7580-003B-72TY-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:54N0-7S91-F04K-N1FT-00000-00&context=&link=CLSCC15
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GMG1-NRF4-44ST-00000-00&context=


Page 12 of 9 

;  

 

liabilities to Mississippi for the tax years of 1998 and 
1999 and has failed to properly state a claim for relief. 

III. CONCLUSION 

For all of the foregoing reasons, we AFFIRM the 
Opinion and Order of the district court affirming the 
judgment of the bankruptcy court. 
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Tax Law > ... > Administration > Place & Time 
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Government Penalties & Taxes 

If a document contains sufficient information to 
permit a tax to be calculated, and purports to be a 
return, is sworn to as such, and evinces an honest and 
genuine endeavor to satisfy the law, it is a return. 

Bankruptcy Law > Taxation > Postpetition 
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Tax Law > ... > Administration > Place & Time 
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Tax Law > ... > Administration > Signature &  
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HN4[ ]  Taxation, Postpetition Liability & 
Reporting 

Timely filing and satisfaction of one's financial 
obligations are requirements distinct from the 
definition of a "return" and the relevant legal provisions 
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financial information necessary for calculation of their 
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Motive may affect the consequences of a return, but 
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Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Tax Law > ... > Administration > Place & Time 

for  
Filing Returns > General Overview 

HN5[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

To be a return, a form is required to "evince" an 
honest and genuine attempt to satisfy the laws. This 
does not require inquiry into the circumstances under 
which a document was filed. The United States 
Supreme Court has observed that even admittedly 
fraudulent returns can be returns under the tax laws, if 
they appeared on their faces to constitute endeavors to 
satisfy the law. 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Tax Law > ... > Administration > Place & Time 
for  

Filing Returns > General Overview 

HN6[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

The honesty and genuineness of the filer's attempt 
to satisfy the tax laws should be determined from the 
face of the form itself, not from the filer's delinquency 
or the reasons for it. The filer's subjective intent is 
irrelevant. 
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Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > General Overview 

HN7[ ]  Discharge & Dischargeability, 
Exceptions to Discharge 

Exceptions from discharge are to be strictly 
construed so as to give maximum effect to the policy of 
the bankruptcy code to provide debtors with a "fresh 
start." 
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Opinion  

 

 [*838]  ARNOLD, Circuit Judge. 

The United States appeals the order of the 

bankruptcy appellate panel 14 [**2]  affirming a 

judgment of the bankruptcy court, 15 which held that 
Gary Wayne Colsen's debts to the IRS were 
dischargeable. In re Colsen, 322 B.R. 118 (B.A.P. 

                                                           
14 The Honorable Barry S. Schermer, The Honorable Arthur B.  

Federman, and The Honorable Jerry W. Venters, Bankruptcy 

Appellate Panel, Eighth Circuit. Judge Schermer wrote the 

opinion for the panel. 

8th Cir. 2005), aff'g, 311 B.R. 765 (Bankr. N.D. 

Iowa 2004). We affirm. 

After Mr. Colsen failed to file timely tax returns for 
the years 1992 through 1996, the IRS prepared 
substitutes for the missing returns and issued notices of 
deficiency. By the middle of 1999, the IRS had assessed 
taxes, interest, and penalties against Mr. Colsen for the 
tax years 1992 through 1996. In late 1999, Mr. Colsen 
filed 1040 forms for 1992 through 1998, and four years 
later he filed a petition for relief under Chapter 7 of the 
Bankruptcy Code. He then initiated an adversary 
proceeding claiming that his federal income tax 
liabilities for tax years 1992 through 1996 were 
dischargeable despite 11 U.S.C. § 523(a)(1)(B)(i). 
That statute provides that HN1[ ϐ Ϧώŀϐ ŘƛǎŎƘŀǊƎŜ Χ 
does not discharge an individual debtor from any debt 
Χ ŦƻǊ ŀ ǘŀȄ Χ ǿƛǘƘ ǊŜǎǇŜŎǘ ǘƻ ǿƘƛŎƘ ŀ ǊŜǘǳǊƴΣ ƻǊ 
ŜǉǳƛǾŀƭŜƴǘ ǊŜǇƻǊǘ ƻǊ ƴƻǘƛŎŜΣ ƛŦ ǊŜǉǳƛǊŜŘ Χ ǿŀǎ ƴƻǘ ŦƛƭŜŘ 
or given." The United States moved for summary 
judgment, asserting that the 1040 forms that Mr. 
Colsen filed were not "returns" under [**3]  the statute 
because they were filed after the IRS's assessment had 
taken place. The bankruptcy court disagreed and held 
that the 1040 forms qualified as returns and therefore 
Mr. Colsen's tax liabilities from 1992 through 1996 were 
dischargeable; the bankruptcy appellate panel affirmed. 

HN2[ ]  [*839]  We review the bankruptcy court's 
interpretation of the bankruptcy code de novo. In re 

Kolich, 328 F.3d 406, 407 (8th Cir. 2003). Although 
§ 523(a)(1)(B)(i) states that tax liabilities are excepted 
from discharge in bankruptcy if a required return was 
not filed, the code in effect at the relevant time did not 
define "return." (In 2005, Congress added a provision to 
§ 523(a), which states that "the term 'return' means a 
return that satisfies the requirements of applicable 
nonbankruptcy law (including applicable filing 
requirements)." The Bankruptcy Abuse Prevention and 
Consumer Protection Act of 2005, Pub.L. No. 109-8 § 

714 (April 20, 2005), 11 U.S.C. § 523(a). But we do 
not apply that language here because Mr. Colsen's 
bankruptcy petition was filed before the Act's effective 
date. See Pub.L. No. 109-8 § 1501, 119 Stat. 23, 

15 The Honorable William L. Edmonds, United States  

Bankruptcy Judge for the Northern District of Iowa. 
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216; In re Nichols, 440 F.3d 850, 857 n.6 (6th Cir. 

2006); [**4]  In re Payne, 431 F.3d 1055, 1060 (7th 

Cir. 2005) (Easterbrook, J., dissenting).) 

Both parties agree that the appropriate criteria for 
determining whether a document is a return for 
present purposes are summarized in Beard v. 

Commissioner, 82 T.C. 766, 774-79 (1984), aff'd, 
793 F.2d 139 (6th Cir. 1986) (per curiam), which 
itself drew from the Supreme Court's opinions in 
Germantown Trust Co. v. Commissioner, 309 U.S. 
304, 309, 60 S. Ct. 566, 84 L. Ed. 770, 1940-1 C.B. 
178 (1940), and Zellerbach Paper Co. v. Helvering, 

293 U.S. 172, 180, 55 S. Ct. 127, 79 L. Ed. 264, 
1934-2 C.B. 341 (1934). According to the tax court in 
Beard, HN3[ ] if a document "contains sufficient 
information to permit a tax to be calculated," and " 
'purports to be a return, is sworn to as such, and 
evinces an honest and genuine endeavor to satisfy the 
law,' " it is a return. Beard, 82 T.C. at 777, 778 
(quoting Zellerbach, 293 U.S. at 180 (internal 
citation omitted)). 

The United States asserts that a 1040 form filed 
after the IRS has gone to the trouble and expense of 
preparing substitute returns and assessing the relevant 
tax liability serves no purpose under [**5]  the tax laws 
and thus cannot have been an "honest and genuine 
endeavor" to satisfy the tax laws as Beard requires. 
The Sixth Circuit has ruled for the government in a 
similar situation, holding that "when the debtor has 
failed to respond to both the thirty-day and the ninety-
day deficiency letters sent by the IRS, and the 
government has assessed the deficiency, then the 
Forms 1040 serve no tax purpose, and the government 
has met its burden of showing that the debtor's actions 
were not an honest and reasonable effort to satisfy the 
tax law." Hindenlang v. United States (In re 

Hindenlang), 164 F.3d 1029, 1034-35 (6th Cir. 
1999), cert. denied, 528  

U.S. 810, 120 S. Ct. 41, 145 L. Ed. 2d 37 

(1999). 

Along similar lines, the Fourth Circuit held that a 
debtor's tardiness is relevant to the question of 
whether a 1040 form should be considered an honest 
and genuine attempt to comply with the tax laws, and 
decided that a purported return filed by a nonchalantly 

noncompliant debtor after the IRS estimated his tax 

liability did not meet the requirements of Beard. 
Moroney v. United States (In re Moroney), 352 
F.3d 902, 906 (4th Cir. 2003). The [**6]  court in 
Moroney explicitly refused to hold that 1040 forms 
serve a tax purpose if they cause an abatement of a 
debtor's estimated tax liabilities, since that would mean 
that "the availability of discharge would turn on the 
IRS's accuracy in assessing taxes, rather than on [the 
debtor's] sincerity and diligence in complying with the 
tax code." Id. The court further reasoned that the IRS 
would be discouraged from abating taxes if doing so 
meant that the tax liabilities would be eligible for 
discharge in bankruptcy. Id. 

 [*840]  The Seventh Circuit has also refused to 
recognize a post-assessment filing as a return for 
purposes of § 523(a)(1)(B)(i). See Payne, 431 F.3d 

at 1057. In his opinion for the court, Judge Posner 
asserted that the main purpose of the filing 
requirement is to spare the government the burden of 
calculating what tax is owed. Id. He concluded that 
since the debtor filed a purported return only after the 
IRS made an assessment, the document was not a 
reasonable attempt to comply with the tax law 
"requirements of filing a timely return and paying the 
amount of tax calculated on the return" and thus was 
not a return under § 523(a)(1)(B)(i),  [**7]  whether or 
not it yielded useful information. Id. Judge Easterbrook, 
however, dissented from this view: He pointed out that 
HN4[ ] "timely filing and satisfaction of one's financial 
obligations are requirements distinct from the 
definition of a 'return' " and argued that the relevant 
legal provisions were the ones that require that 
taxpayers yield all financial information necessary for 
calculation of their tax liabilities. Id. at 1060-61 
(Easterbrook, J., dissenting); see 26 U.S.C. §§ 

6011(a), 6012(a). The court, he contended, had 
conflated the objectives of obtaining accurate financial 
data and maximizing tax revenues, and had insinuated a 
motive requirement into the definition of "return" that 
the cases used to formulate that definition do not 
support. "Motive may affect the consequences of a 
return," Judge Easterbrook said, "but not the 
definition." Payne, 431 F.3d at 1061-62 
(Easterbrook, J., dissenting). With due regard to the 
opinions of the other circuits, we find Judge 
Easterbrook's arguments persuasive. 
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;  

 

HN5[ ] To be a return, a form is required to 
"evince" an honest and genuine attempt to satisfy [**8]  
the laws. This does not require inquiry into the 
circumstances under which a document was filed. The 
Supreme Court has observed that even admittedly 
fraudulent returns can be returns under the tax laws, if 
they "appeared on their faces to constitute endeavors 
to satisfy the law." Badaracco v. Commissioner, 464 

U.S. 386, 397, 104 S. Ct. 756, 78 L. Ed. 2d 549 
(1984). That case dealt only with defining returns for 
purposes of the statute of limitations; neither party 
denied that a fraudulent filing that actively hindered 
calculation of accurate tax liability was considered a 
return under numerous sections of the tax code. Id. at 

396-97. The Supreme Court's objective assessment in 
Badaracco is compatible with the requirements of 
Beard; the fourth Beard criterion contains no mention 
of timeliness or the filer's intent. We have been offered 
no persuasive reason to create a more subjective 
definition of "return" that is dependent on the facts and 
circumstances of a taxpayer's filing. We think that to do 
so would increase the difficulty of administration and 
introduce an inconsistency into the terminology of the 
tax laws. We therefore hold that HN6[ 

] the honesty and [**9]  genuineness of the filer's 
attempt to satisfy the tax laws should be determined 
from the face of the form itself, not from the filer's 
delinquency or the reasons for it. The filer's subjective 
intent is irrelevant. 

The government's essential position is that because 
Mr. Colsen's 1040 forms were filed after the IRS's 
assessment, they do not evince an honest, genuine 
attempt to satisfy the law and thus he has not satisfied 
the requirement that returns be filed in order for tax 
liabilities to be dischargeable. But we have no evidence 
to suggest that the forms appeared obviously 
inaccurate or fabricated; indeed, Mr. Colsen's 1040 
forms contained data that allowed the IRS to calculate 
his tax obligation more accurately: The information 
contained in the forms was honest and genuine enough 
to result in thousands of  [*841]  dollars of abatements 
of tax and interest. This contrasts, incidentally, with the 
situation in Hindenlang, 164 F.3d at 1031, where the 
taxpayer's forms contained essentially the same 
information as the substitute forms that the IRS 
prepared and the calculation of tax did not change 
substantially. 

The IRS apparently has found post-assessment 
returns useful, as [**10]  it has required taxpayers to 
file them before the agency would consider proposed 
offers to compromise tax liabilities. See Payne, 431 

F.3d at 1060. Filing the forms served an important 
purpose under the tax laws for Mr. Colsen. That the IRS 
did not also collect more tax as a result of Mr. Colsen's 
filings does not undermine their role in determining Mr. 
Colsen's ultimate liabilities. The theory of the case that 
the government espouses holds only if we consider the 
accurate calculation of a taxpayer's obligations not to 
be a valid purpose that satisfies the tax laws, which we  

446 F.3d 836, *841 2006 U.S. App. LEXIS 11039, **10 

decline to do. Our confidence in this result derives 
strength from the principle that HN7[ ] "exceptions 
from discharge are to be strictly construed so as to give 
maximum effect to the policy of the bankruptcy code 
to provide debtors with a 'fresh start.'" In re Geiger, 

113 F.3d 848, 853 (8th Cir. 1997) (en banc), aff'd 

sub nom. Kawaauhau v. Geiger, 523 U.S. 57, 118 
S. Ct. 974, 140 L. Ed. 2d 90 (1998). 

We affirm the judgment of the bankruptcy appellate 
panel.   
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Disposition: AFFIRMED district court's 
determination that income taxes should not be 
considered consumer debt for purposes of the § 1301 
codebtor stay.   

Core Terms 

 

consumer debt, taxes, tax debt, codebtor, 

purposes, household purposes, consumer, income tax, 

bankruptcy court, profit motive, statutes 

Case Summary 

Procedural Posture 

Appellant debtor appealed from judgment of 
United States District Court for the Middle District of 
Tennessee, which reversed the bankruptcy court and 
held that federal income and self-employment taxes 
were not considered consumer debt for purposes of 11 

U.S.C.S. § 1301, the co-debtor stay set forth in the 
Bankruptcy Code. 

Overview 

Appellant debtor incurred income tax liability. 
Appellee IRS began collection against the non-filing co-
debtor, and appellant moved to enforce the co-debtor 
stay of 11 U.S.C.S. § 1301. The bankruptcy court 
concluded that income taxes were consumer debt and 
appellee IRS appealed. The district court reversed the 
bankruptcy court, and appellant debtor appealed. Upon 
review, judgment of the district court was affirmed. 
Income tax liability was not considered consumer debt, 
and so the co-debtor stay was not applicable. Consumer 
debt and income tax liability arose from different 
events. Income tax liability was involuntarily imposed 
by the government for a public purpose and consumer 
debt arose from an expenditure of income for personal, 
family, or household purposes. Income tax liability 
arose from earning money, rather than consumption. 

Outcome 
Judgment of district court affirmed that income 

taxes should not be considered consumer debt for 
purposes of the co-debtor stay because appellant's 
income tax liability was involuntarily imposed by the 

government for a public purpose and was not incurred 
for a personal, family, or household purpose. 

LexisNexis® Headnotes  

Bankruptcy Law > ... > Administrative  
Powers > Automatic Stay > Codebtor Stay 
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Civil Procedure > Appeals > Standards of 
Review > De Novo Review 

Tax Law > ... > Tax Court > Standards of  
Review > De Novo Standard of Review 

HN1[ ]  Administrative Powers, 
Codebtor Stay 

Whether federal income taxes should be 
considered consumer debt for purposes of 11 U.S.C.S. 

§ 1301, is a question of law, which the appellate court 
reviews de novo. 

Bankruptcy Law > ... > Administrative  
Powers > Automatic Stay > Codebtor Stay 

HN2[ ]  Administrative Powers, 
Codebtor Stay 

The co-debtor stay provides that a creditor may not 
act to collect all or any part of a consumer debt of the 
debtor from any individual that is liable on such debt 
with the debtor.  11 U.S.C.S. § 1301. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN3[ ]  Eligibility, Regular Income 

Consumer debt is defined in the Bankruptcy Code 
as debt incurred by an individual primarily for a 
personal, family, or household purpose.  11 U.S.C.S. § 

101(8). 

Bankruptcy Law > ... > Administrative  
Powers > Automatic Stay > Codebtor Stay 

Bankruptcy Law > Administrative  
Powers > Automatic Stay > General Overview 

Bankruptcy Law > ... > Administrative  
Powers > Automatic Stay > Judicial Review 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

HN4[ ]  Administrative Powers, 
Codebtor Stay 

The bankruptcy courts have determined that tax 
debt should not be considered consumer debt for 
purposes of the co-debtor stay. 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

HN5[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

A tax debt is "incurred" differently from a consumer 
debt. Although it is true that tax debts may be incurred 
under the Bankruptcy Code, this incurrence is not 
voluntary on the part of the taxpayer. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > General Overview 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

HN6[ ]  Individuals With Regular 
Income, Eligibility 

Consumer debt is incurred for personal or 
household purposes, as stated in 11 U.S.C.S. § 

101(8), while taxes are incurred for a public purpose. 

Constitutional Law > Income Tax 

HN7[ ]  Constitutional Law, Income Tax 

It is well-established, beyond cavil, that there can 
be no lawful tax which is not laid for a public purpose. 

Bankruptcy Law > Taxation > General Overview 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN8[ ]  Bankruptcy Law, Taxation 

Taxes arise from the earning of money, while 
consumer debt results from its consumption. Different 
events give rise to tax debt than to consumer debt. 

https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc1
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc2
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc3
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc4
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc4
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc5
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc6
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc7
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc7
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc8
https://advance.lexis.com/api/document?collection=cases&id=urn:contentItem:40F2-96X0-0038-X105-00000-00&context=&link=LNHNREFclscc8


215 F.3d 589, *589; 2000 U.S. App. LEXIS 12202, **1; 2000 FED App. 0189P (6th Cir.), ***Cir.) 

 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN9[ ]  Eligibility, Regular Income 

Unlike taxes, consumer debt normally involves the 
extension of credit. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

Governments > Legislation > Interpretation 

HN10[ ]  Eligibility, Regular Income 

In order to determine the meaning of consumer 
debt, an appellate court examines the language and 
design of the statute as a whole. 

Bankruptcy Law > Taxation > General Overview 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN11[ ]  Bankruptcy Law, Taxation 

Throughout the Bankruptcy Code, Congress has 
clearly treated tax debt differently from other debts, 
including consumer debt. 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

HN12[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

Certain tax debts are not dischargeable in 
bankruptcy, based partially on an assessment of the 
importance of the collection of tax revenue.  11 

U.S.C.S. § 523(a)(1). 

Bankruptcy Law > Discharge &  
Dischargeability > Exceptions to  
Discharge > Government Penalties & Taxes 

Bankruptcy Law > ... > Administrative  

Expenses > Priority > Taxes 

HN13[ ]  Exceptions to Discharge, 
Government Penalties & Taxes 

Tax debts are given a privileged status relative to 
certain other debts. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN14[ ]  Eligibility, Regular Income 

The Bankruptcy Code's definition of "consumer 
debt" is derived from consumer protection laws. 

Banking Law > Consumer Protection > Fair Debt  
Collection > General Overview 

Real Property Law > Landlord & Tenant > 
Tenant's  

Remedies & Rights > Fair Debt Collection 
Practices Act 

HN15[ ]  Consumer Protection, Fair Debt 

Collection See 15 U.S.C.S. § 1692(a). 

Banking Law > Consumer Protection > Truth in  
Lending > General Overview HN16[ ]  

Consumer Protection, Truth in Lending See 

15 U.S.C.S. § 1602(h). 

Banking Law > Consumer Protection > Fair Debt  
Collection > General Overview 

Real Property Law > Landlord & Tenant > 
Tenant's  

Remedies & Rights > Fair Debt Collection 
Practices Act 

HN17[ ]  Consumer Protection, Fair Debt 
Collection 

The Fair Debt Collection Practices Act defines a 
"debt" as any obligation or alleged obligation of a 
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consumer to pay money arising out of a transaction in 
which the money, property, insurance, or services 
which are the subject of the transaction are primarily 
for personal, family, or household purposes, whether or 
not such obligation has been reduced to judgment.  15 

U.S.C.S. § 1692a(5). 

Banking Law > Consumer Protection > Fair Debt  
Collection > General Overview 

Real Property Law > Landlord & Tenant > 
Tenant's  

Remedies & Rights > Fair Debt Collection 
Practices Act 

HN18[ ]  Consumer Protection, Fair Debt 
Collection 

At a minimum, 15 U.S.C.S. § 1692a(5) 
contemplates that a debt arises as a result of the 
rendition of a service or purchase of property or other 
item of value. The relationship between taxpayer and 
taxing authority does not encompass the type of pro 
tanto exchange which the statutory definition 
envisages. 

Bankruptcy Law > Taxation > General Overview 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN19[ ]  Bankruptcy Law, Taxation 

The distinctive treatment of taxes under the 
Bankruptcy Code, as well as the distinctions between 
tax debt and consumer debt, indicate that the profit 
motive test is not determinative of the issue of whether 
tax debt is consumer debt. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN20[ ]  Eligibility, Regular Income 

The profit motive test determines that debt is not 
consumer debt if the debt was incurred with an eye 
toward profit. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN21[ ]  Eligibility, Regular Income 

The profit motive analysis is used, and is clearly 
appropriate, to determine whether a debt falls outside 
the category of consumer debt. There is nothing 
inherent in this test, or direction from the Bankruptcy 
Code to suggest, that the test defines the only category 
of non-consumer debt. Therefore, while the profit 
motive analysis may assist in the determination of 
which debts are not consumer debt, it does not prohibit 
other debts from falling outside of the category of 
consumer debt. 

Bankruptcy Law > Individuals With Regular  
Income > Eligibility > Regular Income 

HN22[ ]  Eligibility, Regular Income 

The profit motive test is normally applied to cases 
involving expenditures. An inability to classify a 
particular debt as a business debt does not 
automatically relegate it to the status of consumer 
debt. 

Governments > Legislation > Interpretation 

HN23[ ]  Legislation, Interpretation 

Precedent teaches that the case for construing one 
statute in a manner similar to another is weakest when 
the two have significant differences. 

Counsel: ARGUED: Mark H. Westlake, WESTLAKE 
& MARSDEN, Nashville, Tennessee, for Appellant.  

A. Wray Muoio, TAX DIVISION, DEPARTMENT OF 
JUSTICE, Washington, D.C., for Appellee. 

ON BRIEF: Mark H. Westlake, WESTLAKE & 
MARSDEN, Nashville, Tennessee, for Appellant.  

A. Wray Muoio, TAX DIVISION, DEPARTMENT OF  
JUSTICE, Washington, D.C., David English Carmack,  
U.S. DEPARTMENT OF JUSTICE, APPELLATE SECTION 

TAX DIVISION, Washington, D.C., for Appellee.   
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Judges: Before: COLE and CLAY, Circuit Judges; 

BELL, District Judge. 16  

Opinion by: R. GUY COLE, JR.   

Opinion  

 

 [***2]  [*590]   R. GUY COLE, JR., Circuit Judge. The 
sole issue presented in this appeal is whether federal 
income and self-employment taxes should be 
considered consumer debt for purposes of 11 U.S.C. § 

1301, [**2]  the codebtor stay set forth in the 
Bankruptcy Code. For the reasons that follow, we hold 
that these taxes are not consumer debt and, therefore, 
AFFIRM the judgment of the district court. 

I. 

                                                           
16 The Honorable Robert Holmes Bell, United States District 

Judge for the Western District of Michigan, sitting by 

designation. 

https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=
https://advance.lexis.com/api/document?collection=statutes-legislation&id=urn:contentItem:4YF7-GKW1-NRF4-444X-00000-00&context=


    

 

215 F.3d 589, *590 2000 U.S. App. LEXIS 12202, **2 2000 FED App. 0189P (6th 

Cir.), ***2 
The facts are stipulated by the parties. The 

following version is taken from the decision of the 
bankruptcy court:  

Wilbur G. Westberry filed Chapter 13 on 
November 5, 1997. The debtor and his nonfiling 
spouse jointly owed federal taxes for 1988 of $ 
34,525.02. The debtor's plan proposed to pay the 
taxes in full in three years. The IRS began collection 
against the nonfiling codebtor by serving a notice of 
levy on her employer. The debtor filed a motion to 
enforce the codebtor stay. The IRS objected.  [***3]   

The tax debt relates only to income earned in 
1988. In that year, the debtor was a self-employed 
insurance salesman. He incurred federal income 
and self-employment taxes on his earnings. All 
income earned in 1988 was used by the debtor and 
his wife for personal, family, or household purposes 
-- to support themselves and their three 
dependents. No business assets were acquired in 
1988, except perhaps a typewriter, and no money 
was spent on businesses, investments, or other 

[**3]  profit-making activities.  

 In re Westberry, 219 B.R. 976, 977 (Bankr. 

M.D. Tenn. 1998). 

The bankruptcy court concluded that income taxes 
could be consumer debt for purposes of the codebtor 
stay and that, in this case, because the taxes were 
incurred "for a personal, family, or household purpose," 
the codebtor stay applied. See Westberry, 219 B.R. 

at 978-79. The IRS appealed. 

The district court reversed the bankruptcy court, 
holding that the tax liability at issue was not consumer 
debt because it was not incurred, but "involuntarily 
imposed by the government for a public purpose" and 
resulted "from earning money rather than 
consumption." IRS v. Westberry (In re Westberry), 
No. 3:98-0438 (M.D. Tenn. Nov. 4, 1998). Westberry 
now appeals the district court's decision. 

II. 

                                                           
17 At the time of trial, the debtor and his wife had separated and 

maintained separate households. 

The issue presented here, HN1[ ] whether federal 
income taxes should be considered consumer debt for 
purposes of 11 U.S.C. § 1301, is a question of law, 
which we review de novo. See Investors Credit 

Corp. v. Batie (In re Batie), 995 F.2d 85, 88 (6th 

Cir. 1993). 

HN2[ ] The codebtor stay provides that "a 
creditor may not act [**4]  . . . to collect all or any part 
of a consumer debt of the debtor from any individual 
that is liable on such debt with the debtor." 11 U.S.C. 

§ 1301. HN3[ ] Consumer debt is defined in the 
Bankruptcy Code as "debt incurred by an individual 
primarily for a  [***4]  personal, family, or household 
purpose." 11 U.S.C. § 101(8). Westberry argues that 
the stay should apply to  [*591]  prevent the IRS from 

attempting to collect from his wife, 17 the codebtor on 

the 1988 taxes because, as stipulated, the money that 
should have been paid in taxes was used for family and 
household purposes.  

This is an issue of first impression for our circuit as 
well as the federal courts of appeals in general. Almost 
without exception, HN4[ ] the bankruptcy courts that 
have addressed this question have determined that tax 
debt should not be considered consumer debt for 
purposes of the codebtor stay. See, e.g.  [**5]  , In re 

Stovall, 209 B.R. 849, 854 (Bankr. E.D. Va. 1997); 
In re Dye, 190 B.R. 566, 567 (Bankr. N.D. Ill. 
1995); In re Marshalek, 158 B.R. 704, 706 (Bankr. 

N.D. Ohio 1993); In re Greene, 157 B.R. 496, 497 

(Bankr. S.D. Ga. 1993); Goldsby v. United States 

(In re Goldsby), 135 B.R. 611, 613-15 (Bankr. E.D. 

Ark. 1992); In re Reiter, 126 B.R. 961 (Bankr. W.D. 

Texas 1991); Harrison v. Internal Revenue 

Service (In re Harrison), 82 B.R. 557, 558 (Bankr. 
D. Colo. 1987); Pressimone v. Internal Revenue 

Service (In re Pressimone), 39 B.R. 240, 244 

(N.D.N.Y. 1984). We find the weight of these opinions 
and their reasoning persuasive. 

First, HN5[ ] a tax debt is "incurred" differently 
from a consumer debt. Although it is true that tax debts 
may be incurred under the Bankruptcy Code, this 
incurrence is not voluntary on the part of the taxpayer. 
See Reiter, 126 B.R. at 964; see also Marshalek, 

158 B.R. at 706 (stating that "volition is essential" to a 
classification as consumer debt in finding that [**6]  a 
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vehicular accident judgment was not consumer debt 
under Chapter 7). We may at least hope to choose to 
incur consumer debt; its certainty being nothing like 
death and taxes. See Letter from Benjamin Franklin to 
Jean-Baptiste Le Roy (Nov. 13, 1789).  

 [***5]  Second, HN6[ ] consumer debt is incurred 
for personal or household purposes, as stated in the 
statute, while taxes are incurred for a public purpose. 
See Stovall, 209 B.R. at 854 (stating that taxes are 
"imposed by a government for the public welfare" in 

the course of finding that unpaid personal property tax 
on the debtor's car was not consumer debt for 
purposes of the codebtor stay). The Supreme Court has 
long noted, in other contexts, the public purpose of the 
imposition of taxes. See, e.g., Loan Assoc. v. 

Topeka, 87 U.S. 655, 664, 22 L. Ed. 455 (1874) 
("We have HN7[ ] established . . . beyond cavil that 
there can be no lawful tax which is not laid for a public 
purpose."). 

Third, HN8[ ] taxes arise from the earning of 
money, while consumer debt results from its 
consumption. See Greene, 157 B.R. at 497; 
Harrison, 82 B.R. at 558; Pressimone, 39 B.R. at 
244. [**7]  Different events give rise to tax debt than to 
consumer debt-Westberry's obligation to the IRS arose 
from the earning of income, not from his expenditure 
on personal and family items. 

Finally, HN9[ ] unlike taxes, consumer debt 
normally involves the extension of credit. 

The sum of these material differences leads us to 
conclude that Westberry's tax debts cannot be 
considered consumer debt for purposes of the § 1301 
codebtor stay. 

Westberry contends that In re Whitelock, 122 

B.R. 582 (Bankr. D. Utah 1990) counsels us to decide 

                                                           
18 This court has not interpreted the "consumer debt" language 

of the Bankruptcy Code, even in other contexts within the Code. 

See Cohen v. De la Cruz, 523 U.S. 213, 220, 118 S. Ct. 1212, 

140 L. Ed. 2d 341 (1998) (noting the "presumption that 

equivalent words have equivalent meaning when repeated in 

the same statute"). Our sister circuits have examined the 

"consumer debt" language, as applied to other sections of the  

Code, but not with respect to tax debts. See Stewart v. United 

State Trustee (In re Stewart), 175 F.3d 796 (10th Cir. 1999) 

(finding that a Chapter 7 debtor's funds were put to household 

otherwise. We disagree. In Whitelock, the debtor took 
out a loan from First Security Financial (FSF), secured by 
his mother's single family home, to pay an IRS liability. 
See id. at 584. The debtor then took out a second 
note to pay off the first note; this second note was 
secured by a deed of trust on the same residence. See 

id. at 585-86. The debtor filed for bankruptcy under 
Chapter 13 approximately three months later. See id. 
The bankruptcy court found that these obligations 
secured by real property may be considered consumer 
debt, despite  [*592]  some language in the legislative 

history of § 101(7)  [**8]  - the precursor to § 101(8) -- 
which states that consumer debt does not include debt 
secured by real property. See id. at 587 (quoting  
[***6]  124 Cong. Rec. H11,090 (daily ed. Sept. 28, 
1978) (statement of Rep. Edwards); 124 Cong. Rec. 
S17,406 (daily ed. Oct. 6, 1978) (statement of Sen. 
DeConcini)). The court looked to the purpose of the 
debt, concluding that the second loan, which was used 
to pay off the first loan that payed the IRS debt, served 
"a family or household purpose." Id. at 587. The court 
assumed that the debt was either consumer or business 
and, because there was "no substantial indication that 
the repayment of the FSF debt was in any manner 
business related," it was, therefore, consumer debt. Id. 

Whitelock is distinguishable from the present case 
because the debt was only indirectly incurred to cover 
the IRS liability, not directly incurred as in this case. 
Further, Whitelock, in dictum, approvingly quotes two 
cases which find that tax debt is not consumer debt. 
See Whitelock, 122 B.R. at 587 n.8 (citing 
Harrison, 82 B.R. at 558; Pressimone, 39 B.R. at 
245). [**9]   

HN10[ ] In order to determine the meaning of 
consumer debt, we also examine the "language and 
design of the statute as a whole." Schroyer v. 

Frankel, 197 F.3d 1170, 1174 (6th Cir. 1999). 18 

HN11[ ] Throughout the Bankruptcy Code, Congress 

living expenses and, therefore, were consumer debts); Kestell 

v. Kestell (In re Kestell), 99 F.3d 146 (4th Cir. 1996) 

(determining, under a profit motive test, that money owed to the 

debtor's former wife from a divorce judgment was consumer 

debt for purposes of § 707); Burns v. Citizens Nat'l Bank (In 

re Burns), 894 F.2d 361 (10th Cir. 1990) (finding that loans 

taken out to play the stock market were not consumer debt, for 

purposes of determining whether attorney fees should be 

provided under 11 U.S.C. § 523(d)); Zolg v. Kelly (In re Kelly), 

841 F.2d 908, 913 (9th Cir. 1988) (finding, in a § 707(b) case, 

215 F.3d 589, *591 2000 U.S. App. LEXIS 12202, **6 2000 FED App. 0189P (6th 

Cir.), ***5 

215 F.3d 589, *592 2000 U.S. App. LEXIS 12202, **9 2000 FED App. 0189P (6th 

Cir.), ***7 
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has  [***7]  clearly treated tax debt differently from 
other debts, including consumer debt. For example, 
HN12[ ] certain tax debts are not dischargeable in 
bankruptcy, based partially on an assessment of the 
importance of the collection of tax revenue. See 11 

U.S.C. § 523(a)(1) (nondischargeability of certain tax 
debts); see also 146 Cong. Rec. S167-05 at *S178 
(daily ed. Feb. 1, 2000) (statement of Sen. Levin) 
(quoting National Bankruptcy Review Commission Final 
Report, Chapter 1: Consumer Bankruptcy (1997)) 
("Other debts are excepted from discharge because of 
the inherent nature of the obligation, without regard to 
any culpability of the debtor. Regardless of the debtor's 
good faith, for example, . . . many tax claims remain 
nondischargeable. Society's interest in excepting those 
debts from discharge outweigh the debtor's need for a 
fresh economic start."); Bruning v. United States, 

376 U.S. 358, 361, 11 L. Ed. 2d 772, 84 S. Ct. 906 
(1964) [**10]  (noting, in the context of an application 
of a provision of the prior Bankruptcy Code relating to 
tax debt, that the provision "demonstrates 
congressional judgment that certain problems -- e.g., 
those of financing government - override the value of 
giving the debtor a wholly fresh start."). In addition, 
HN13[ ] tax debts are given a privileged status 
relative to certain other debts. See, e.g., 11 U.S.C. § 

507(a)(8).  

 [**11]  We note that although we have analyzed 
whether taxes are consumer debt based on the plain 
language and meaning of the statute, see Zolg v. 

Kelly (In re Kelly), 841 F.2d 908, 912  [*593]  (9th 
Cir. 1988) (stating that consumer debt capable of plain 
meaning interpretation); Reiter, 126 B.R. 961, 964 
(finding no need to resort to legislative history to 
determine if taxes were consumer debt under § 1301), 
even if we were to find the statutory language 
ambiguous, the legislative history is not decisive of this 
issue. HN14[ ] The Bankruptcy Code's definition of 
"consumer debt" is derived from consumer protection 

                                                           
that attorney fees were consumer debt because the suit was 

begun "for the purpose of recovering money allegedly overpaid 

in purchasing their home"); In re Booth, 858 F.2d 1051 (5th Cir. 

1988). These cases do not change or detract from our analysis.  
19 We note that at least two sister circuits have suggested that 

taxes should not be considered "debt" under the Fair Debt 

Collection Practices Act. For example, Beggs v. Rossi, 145 

F.3d 511, 512 (2d Cir. 1998), states: 

laws. See S. Rep. No. 95-989 at 22 (1978), reprinted in 

1978 U.S.C.C.A.N. 5787, 5808. 3 [**12]  Westberry 

makes no argument  [***8]  that cases under these 
similarly worded statutes guide our analysis of this 

issue. 19 Congress did not  

]  15 U.S.C. § 1692(a) 

(defining "debt," under the Fair Debt Collection Practices Act, as 

"any obligation or alleged obligation of a consumer to pay money 

arising out of a transaction in which the money, property, insurance, 

or services which are the subject of the transaction are primarily for 

personal, family, or household purposes"); HN16[ ]  15 U.S.C. § 

1602(h) (defining, under the Truth in Lending Act, a "consumer 

loan" as "[a transaction] in which the party to whom credit is offered 

or extended is a natural person, and the money, property, or 

services which are the subject of the transaction are primarily for 

personal, family, or household  
purposes"). 

indicate, through the legislative history of § 1301, 
whether it intended to include taxes under the 
codebtor stay.  

 [**13]  HN19[ ]   

This distinctive treatment of taxes under the 
Bankruptcy Code, as well as the distinctions between 
tax debt and consumer debt, indicate that the profit 
motive test, which was used by the bankruptcy court in 
this case, is not determinative of this issue. HN20[ ] 
The profit motive test determines that debt is not 
consumer debt if the debt was "incurred with an eye 
toward profit." In re Booth, 858 F.2d 1051, 1055 

(5th Cir. 1988). This test was derived from a similar 
test used under  [***9]  the consumer protection 
statutes upon which the Bankruptcy Code's definition 
of consumer debt was derived. See id. at 1054-55. 
HN21[ ] The profit motive analysis is used, and is 
clearly appropriate, to determine whether a debt falls 
outside the category of consumer debt. There is 

HN17[] The [Fair Debt Collection Practices Act] defines a 

"debt" as "any obligation or alleged obligation of a 

consumer to pay money arising out of a transaction in 

which the money, property, insurance, or services which 

are the subject of the transaction are primarily for 

personal, family, or household purposes, whether or not  

3 
  See   HN1 5 [ 
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nothing inherent in this test, or direction from the 
Bankruptcy Code to suggest, that the test defines the 
only category of non-consumer debt. Therefore, while 
the profit motive analysis may assist in the 
determination of which debts are not consumer debt, it 
does not prohibit other debts from falling outside of the 
category of consumer debt. See Marshalek, 158 

B.R. at 706 [**14]  ("HN22[ ] The profit motive test 
is normally applied to cases involving expenditures. . . . 
An inability to classify a particular debt as a business 
debt does not automatically relegate it to the status of 
consumer debt."). But see Kestell v. Kestell (In re 

Kestell), 99 F.3d 146, 149 (4th Cir. 1996) (using the 
test to determine that because debt was not business 
debt, it was consumer debt). 

Westberry also argues that income tax debt has 
been deemed personal debt for  [*594]  purposes of 
the Tax  

 

such obligation has been reduced to judgment." 15 

U.S.C. § 1692a(5). In determining that the personal property 

taxes at issue in this case are not "debts" within the meaning 

of the FDCPA, the district court relied principally upon the 

decision of the Court of Appeals for the Third Circuit in Staub 

v. Harris, 626 F.2d 275 (3d Cir. 1980). In Staub, the Third 

Circuit held that "HN18[ ] at a minimum, the statute 

contemplates that the debt has arisen as a result of the 

rendition of a service or purchase of property or other item of 

value. The relationship between taxpayer and taxing authority 

does not encompass that type of pro tanto exchange which 

the statutory definition envisages." Id. at 278. We agree with 

the district court that Staub is persuasive authority and is 

dispositive in this case. 

215 F.3d 589, *594 2000 U.S. App. LEXIS 12202, **14 2000 FED App. 0189P (6th Cir.), ***9 

Code and, therefore, the same classification should 

hold under the Bankruptcy Code. 20 For example, he cites 

the IRS regulation that classifies interest on income tax 

debt as personal interest, which cannot be deducted, to 

support  his  argument.  See  26 

 C.F.R.  §  

1.163.9T(b)(2)(i)(A).  Absent  any  indication 

 from Congress, see, e.g., Trans World Airlines, Inc. 

v. Thurston, 469 U.S. 111, 126, 83 L. Ed. 2d 523, 

105 S. Ct. 613 (1985) (using prior interpretations of an 

Fair Labor Standards Act provision to interpret language in 

the Age Discrimination in Employment Act because 

Congress showed detailed knowledge of the FLSA when 

enacting the ADEA) or obvious similarity [**15]  of 

language  or  purpose  between 

 these  statutory provisions, see, e.g., Northcross v. 

Board of Educ. of the Memphis City Schs., 412 

                                                           
20 

Westberr

y does 

not argue 

that 

these 

statutes 

are in 

conflict, 

which 

would, of 

course, 

require 

us to 

interpret 

the 

statutes 

so as to 

give 

effect to 

each law. 
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U.S. 427, 428, 37 L. Ed. 2d 48, 93 S. Ct. 2201 (1973) 

(noting that a similarity of language and a "common 

raison d'etre" indicate that two statutes should be 

interpreted in the  [***10]  same way), we do not believe 

our interpretation of the Bankruptcy Code need be 

constrained by the interpretation of an entirely different 

statute with a different purpose and history. See, e.g., 

United States v. Meade, 175 F.3d 215, 221 (1st Cir. 

1999) (stating that "HN23[ ] precedent teaches that 

the case for construing one statute in a manner similar to 

another is weakest when the two have significant 

differences and, here, the appellant seeks to compare 

plums with pomegranates") (internal citation omitted). 21 

[**16]   

III. 

For the forgoing reasons, we AFFIRM the district court's 

determination that income taxes should not be considered 

consumer debt for purposes of the § 1301 codebtor stay.   

 

                                                           
21 Because we have determined that income taxes are not 

consumer debt under the § 1301 codebtor stay, we need not 

reach the issue of whether the Anti-Injunction Act, 26 U.S.C. § 

7421(a), prevents enforcement of the codebtor stay on income 

taxes. See In re Pressimore, 39 B.R. at 244.  
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