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Discharging Federal Taxes
In Bankruptcy

Seminar Topic: This material provides ardigpth examinatioof federal taxes in
bankruptcy which can be a complicated area of the Mawy believe that taxes

are never dischargeable in bankruptcy. Thus course will review the bankruptcy
rules in Chapter 7 and Chapter 13 bankruptcies. Including, discharging taxes, using
federal income taxes to overcome the presumption of abuse in Chaasels,

and addressing taxes in Chapter 13 plans.

This material is intended to be a guide in genaral is not legal advicéf you

have any specific question regarding the state of the law in any particular
jurisdiction, we recommend that you seek legatiance relating to your particular
fact situation.

The course materials will provide the attendee with the knowledge and tools
necessary to identify the current legal trends with respect to these issues. The
course materials are designed to provideattendee with current law, impending
issues and future trends that can be applied in practical situations.
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00:03:47 | Chapter 7¢ Liquidation

00:05:05 | 1st Rule: The return must be due more than 3 years ago.

00:09:01 | 2nd Ruleg The tax return must be filed more than 2 years prior to
bankruptcy filing date.

00:11:40 | Colsen v. United States (In re Colsen)

00:13:37 | Sample Account Transcript

00:17:17 | 3rd Ruleg The tax must have been assessed more than @
before the date of filing.

00:18:18 | 4th Ruleg The return for the tax year in question must have been-n
fraudulent.

00:18:53 | 5th Ruleg The taxpayer must not have been guilty of a willful atten
to evade or defeat the tax.

00:20:13 | Trust FundRecovery Penalty

00:22:15 | The Bankruptcy Abuse Prevention and Consumer Protection Act

00:28:17 | IRS v. Westberry (In re Westberry)

00:32:35 | TaxLiens

00:36:05 | Step Oneln deciding whether to levy on a retirement account

00:36:44 | Step Twolf the taxpayer has not engaged in flagrant conduct, do
levy on retirement accounts.

00:38:48 | Step Three: In deciding whether to levy on retirement assets

00:40:15 | Chapter 13

00:44:50 | Priority Debt
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Discharging Federal Taxes in Bankruptcy

Six things you can do if you owe the IRS money
1. Pay full amount
2. Installment Agreement
3. Offer in Compromise
4. Currently Not Collectible
5. Bankruptcy
6. Nothing

DischargingFederal Taxes in Bankruptcy

Review Bankruptcy Chapters

Chapter I General Provisions (Sections 101 to 112)

Chapter 3 Case Administration (Sections 301 to 366)

Chapter 5 Creditors, the Debtor, and the Estate (Sections 501 to
562)

Chapter 7@ Liquidation (Sections 701 to 784)

Chapter 9 Adjustment of Debts of a Municipality (Sections 901 to
946)

Chapter 11 Reorganization (Sections 1101 to 1174)

Chapter 12 Adjustment of Debts of a Family Farmer or Fisherman
with Regular

Annual IncomgSections 1201 to 1231)

Chapter 13 Adjustment of Debts of an Individual with regular
Income (Sections

1301 to 1330)

Chapter 15 Ancillary and Other CrosBorder Cases (Sections
1501 to 1532)

Generally, the type of relief offered consumers falls unaese two
chapters:

Chapter 7 Liquidation

ﬁ'ﬁE Page 9
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Chapter 13 Adjustment of Debts for an individual with regular
income.

Chapter 7 Liquidation

Five Rules for discharging income tax debt (to discharge a tax, the
tax must satisfy
all five rules)

The five ruks for discharging taxes in bankruptcy are derived from
the Bankruptcy Code. Specifically, 11 USC 8507 & §8523. Generally,
the 5 rules are:

- 3years

- 2 years

- 240 days

- Non-fraudulent
- No tax evasion

1stRule The return must be due more thayearsago.

Question: When does they@ar period Start?
11 USC 8507(a)(8)(A)

(a) The following expenses and claims have priority in the
following order:

(8) Eighth, allowed unsecured claims of governmental units, only to
the extenthat such claims are fer

(A) a tax on or measured by income or gross receipts for a taxable
year ending oir before the date of the filing of the petition
(i) for which a return, if required, is last due, including extensions,
after threeyears before the date of the filinfjthe petition;

Page 10
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Typically, tax returns are due on Aprilid&f any given year.
However:

26 U.S. Code § 7503
Federal Holiday (Emancipation Day)
Example: Filing Date for 2015 & 2016 Tax Returns was Aprid.18

Emancipation Day marks the day that dempensated
Emancipation Act wasigned by President Abraham Lincoln and is
observed on April 16. Emancipati@ay is a legal holiday in DC,
and public employees are given the day off workhdkwever, April
l6nfalls on a weekend, it is celebrated oa thosest weekday.

201671 April 15nfell on a Friday, and Emancipation Day fell on
Saturday. SdEmancipation Day was celebrated on Friday April 15,
2016. Which pushed tHéing deadline to the next business day,
Monday April 18, 2016.

Further complicai ons, Maine and Massachu
Day on theThird Monday in April. So, residents of those states had

until Tuesday April 18. However, because residents of these states
submit payment to states where A is not a legal holiday, they

still must of any estimated income tax payment#&psil 18.

201771 April 15 was a Saturday: Next business day, Monday,
Emancipation Days observed because thenlas a Sunday, and
according to the rule, is celebrateal the closest weekday, Monday,
April 17n1 So the filing deadline was Tuesdagpril 18th.

20181 This year April 1»is a Sunday. The next business day is
Monday thel6m, but that is Emancipation Day. So, the filing
deadline is Tuesday April &7

Question: Did Debtor file for aBxtension?
Extensiong
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When an extension is filed, the return is due on Octoher 15
of the sameear. Unless October &%alls on a weekend or Saturday
(See previous exampléctual filing date is not a determining
factor. Rather, the due date is thgpbrtantdate.

2ndRuleT The tax return must be filed more than 2 years prior to
the bankruptcyiling date.

11 USC 8523(a)(1)(B)(ii)

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this titl11 USCS § 727, 1141, 1228(4R28(b), or
1328(b)] does not discharge imwdividual debtor from any debt
(1) for a tax or a customs duty
o (A) of the kind and for the periods specified in section
507(a)(3) or 507(a)(&f this title [11 USCS § 507(a)(2) or
507(a)(8)], whether anot a claim forsuch tax was filed or
allowed;
o (B) with respect to which a return, or equivalent report or
notice, if requireet
(i) was not filed or given; or
(i) was filed or given after the date on which such
return, report, onotice was last duender applicable
law or under any extension, aafter two years before
the date of the filing of the petition; or

Question: What qualifies as a Return?

Late filed returns

8523 Hanging paragraph
For purposes of this subsectidine term "return” means igeturn
that satisfies theequirements of applicable nonbankruptcy law

(including applicable filingequirements)Such term includes a
return prepared pursuant to section 6020(ahefinternal Revenue
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Code of 1986, or similar State or local law, avrétten stipulation to

a judgment or a final order entered by a nonbankruptcy tribunal, but
does not include a return made pursuant to se66@0(b) of the
Internal Revenu€ode of 1986, or a similar State or local law.

11 U.S.C 8523(a)(*) (emphasis atl)

26 U.S. Code § 6020.

(b) Execution of return by Secretary.
o (1) Authority of Secretary to execute return. If any person
fails to make anyeturn required by any internal revenue law
or regulation made thereundetrtla¢ time prescribed therefor,
or makes, willfully or otherwise, a false traudulent return,
the Secretary shall make such return from his kmowledge
and from such information as he can obtain through testimony
or otherwise.
o (2) Status of returns. Any return so made and subscriped b
the Secretarghall be prima facie good and sufficient for all
legal purposes.

26 U.S.C.S. 8 6020 (LexisNexis, Lexis Advance through PL-96,5
approvedl2/22/17, with a gap of 1181)

McCoy v. Miss. State Tax Comm'n (In re McC6¥p F.3d 924 (5th
Cir. 2012)(One Day Rulé One day late not a return)

Overview

Debtor's failure to file in the time required under Mississippi's tax
law was dailure to satisfy the applicable nonbankruptcy law
referenced in, which meant thdebtor's latdiled returnscould not

be considered tax returns for bankruptiegcharge purposes under
the plain language of the statute. Unless it was fileder a "safe
harbor" provision similar to, a state income tax return that was filed
late under the applicable nonbankrupstgte law was not a "return”
for bankruptcy discharge purposes under. Debtor's 1998 and 1999

&EE
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returns did notomply with the filing requirements of applicable
Mississippi tax law and weréerefore, not "returns” for discharge
purposes. Accordingly, debitavas notentitled to discharge her tax
liabilities to Mississippi for the tax years of 1998 d®9 and had
failed to properly state a claim for relief.

Substitute for Return (SFR)

Colsen v. United States (In re Colsen), 446 F.3d 836Ci82006)
U.S. App.LEXIS 11039, 2006l U.S. Tax Cas. (CCH) P50,300, 97
A.F.T.R.2d (RIA) 233356 Collier Bankr. Cas. 2d (MB) 19, Bankr.
L. Rep. (CCH) P80,518, (Tax Returiled after an SFR and
assessments are fdr et dischargable)an d

Overview

After the debtor failed to file timely tax returns, the IRS prepared
substitutes fothe missing returns, issued notices of deficiency, and
assessed taxes, interest, ppdalties against the debtor. The debtor
subsequently filed 1040 forms ftrerelevant tax years and filed for
bankruptcy. The Government argued that the X04@s that the
debtor filed were not "returns" under, because they were filed after
the IRS's assessment had taken place. The appellate court
determined that théebtor'sax liabilities were dischargeable
because the paesissessment filings wefeeturns." The honesty and
genuineness of the debtor's attempt to satisfy thwexshould

have been determined from the face of the form itself, not from the
delinquency or theeasons for it; the debtor's subjective intent was
irrelevant. Theappellate court had no evidence to suggest that the
forms appeared obviousiyaccurate or fabricated.

Case Study waiting for the right timé& Master of Filing Date

Transcript example
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3rdRuleT The tax must have been assessed more than 240 days
before the date diling.

11 USC §507(a)(8)(A)(ii)

IRS has 3 years to audit returso, may fit the first 2 rules, fail the
third.

26 USCS 86501

4nRulet The return for the tax year question must have been
nonfraudulent.

11 USC 8523(a)(1)(C)

5ihRulei The taxpayer must not have been guilty of a willful
attempt to evade atefeat the tax.

11 USC 8523(a)(1)(C)
Tax Protestors

Some tax debt is NEVERischargeablé Trust Fund Recovery
Penalty

In 2005 The Bankruptcy Abuse Prevention and Consumer Protection
Act, BAPCPA, was enacted. Under the change, a means test was
imposed. For thosever the mean, there is now a presumption of
abuse for seeking a Chaptedigcharge, and Chapter 13 is
encouraged. A Debtor may overcome pinesumption of abuse, or
avoid the means test altogether. For example, if a Debtor

Is in the military, the means test does not apply.

Using Tax Debt to overcome, or avoid, the Presumptiokbofse:

Page 15
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Priority Debti (Case Study) used to offset income and
overcome the@resumption of abuse.

(iv) The debtor's expenses for payment of all priority
claims (including priority child support and alimony claims)
shall be calculateds the total amoumtf debts entitled to
priority, divided by 60.

11 U.S.C.S. § 707 (LexisNexis, Lexis Advance through PL-94,5
approvedl2/22/17, with a gap of 1191)

Taxes are not consumer debas that term is defined in 11 U.S.C.S.
8 101(8) andhe provisions of 1U.S.C.S. § 707(b) for dismissal did

not apply;
In re Peterson524 B.R. 808, 810 (Bankr. S.D. Ind. 2015)

IRS v. Westberry (In re Westberr2)l5 F.3d 589 (6th Cir. 2000)
(Tax Debt is notonsumer debt).

Overview

Appellant debtor incurred income taxdibity. Appellee IRS began
collectionagainst the nofiling co-debtor, and appellant moved to
enforce the calebtor stayf 11 U.S.C.S. § 1301. The bankruptcy
court concluded that income taxes weoasumer debt and appellee
IRS appealed. The district adweversed théankruptcy court, and
appellant debtor appealed. Upon review, judgment oflidtect
court was affirmed. Income tax liability was not considered
consumer debgnd so the caebtor stay was not applicable.
Consumer debt and income feadbility arose from different events.
Income tax liability was involuntarilymposed by the government
for a public purpose and consumer debt arose froexpanditure of
income for personal, family, or household purposes. Income tax
liability arose fromearning money, rather than consumption.

Page 16
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IRS v. Westberry (In re Westberr2)l5 F.3d 589, 590 (6th Cir.
2000)

11 U.S.C.S. § 101 (LexisNexis, Lexis Advance through PL-96,5
approvedl2/22/17, with a gap of 1191)

Apri masciolnys umen debt o
Taxliens after Chapter 7

Even if the taxes ardischargeablethe tax lien survives against
any assets yoowned before the bankruptcy was filed.

However, the liens can still be attacked, or restricted in effect.
Tax liens are unsecured, and thus natffect if

1 A tax lien was not filed, or

T A tax |ien was fil ed, but t he
which the lienrmay attach. (no equity in assets above superior
liens e.g. mortgage)

1 A tax lien was filed incorrectly, or in the wrong county

In additon, IRS regulations restrict levies on certain assets.
Retirement Account8ecause Aretirement vehi
taxpayer 6s f unteunal ®evenad Maraual seis tortht h e
the procedures that must be taken befordRI%levy the assets e
retirement account.

Step One:

The first step in deciding whether to levy on a retirement
account is taletermine what property, retirement assets and
nonretirement assets, &vailable to collect the liability. If

there is property other than retiremeassetshat can be used

to collect the liability, or if a payment agreement can be
reached, consider these alternatives before issuing a levy on
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retirementaccounts. Also consider the expense of pursuing
other assets as well as gmmount to be collectk Levy
determinations are made on a chgecase basiand Revenue
Officers must exercise good judgment in making the
determination to levy. See IRM 5.11.1.3Fke-Levy
ConsiderationsDocument the case history with the
determinations made steps (4)hrough (7) below.
Additionally, levying on assets in retiremeatcounts
requires application of the following procedures.

IRM 5.11.6.3 (4)
Step Two:

The second step in deciding whether to levy on a retirement account
is todetermine whether the taxpayer's conduct has been flalirant.
the taxpayerhas not engaged in flagrant conduct, do not levy on
retirement accounts.(emphasis added). Deciding whether the
taxpayer has engaged in flagranhduct must be done on a cése

case basi¥Keep in mind, however,extenuating circumstances

may exist that mitigate the taxpayer's flagrantconduct.

(emphasis in the original) See IRM 5.1.10.3.2(9)dsjective Initial
Contact.

IRM 5.11.6.3 (5).
StepThree:

The final step in deciding whether to levy on retirement assets is to
determinewhether the taxpayer depends on the money in the
retirement account (or will ithe near future) for necessary living
expenses. If the taxpayer is dependenteriunds in the retirement
account (or will be in the near future), do not levyrdterement

account. In determining whether the taxpayer depends on the money
(or will in the near future), use the standards in IRM 5SElBancial
Analysis to establish ne@sary living expenses. Use the life
expectancy tables in Pub 53, Distribution from Individual
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Retirement Arrangements (IRA®),estimatéhow much can be
withdrawn annually to deplete the retirement account in the
taxpayer's remaining life. Also, codsr any special circumstances

in thetaxpayer's specific situation, such as extraordinary expenses or

additionalsources of income that will be available to pay expenses
during retirement.

IRM 5.11.6.3 (7).

(Case Study)

Discharging Taxes in Bankruptcyi
Relevant Statute Sections

11 U.S.C.S. § 101. Definitions

(8) The term "consumer debt" means debt incurred by an
individual primarily for a personal, family, or household purpose.

11 U.S.C.S. 8 101 (LexisNexis, Lexis Advance through PL-94,5
approvedl2/22/17, with a gap of 1181)

11 U.S.C.S. § 507. Priorities

(a) The following expenses and claims have priority in the
following order:

(8) Eighth, allowed unsecured claims of governmental units, only to
the extenthat such claims are for

1111(A) atax on or measured by income or gross receipts for a taxable

year ending omr before the date of the filing of the petition
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(i) for which a return, if required, is last due, including extensions,
after thregyears before the date of the filing of thetipon;
(i) assessed within 240 days before the date of the filing of the
petition,exclusive of-
(I) any time during which an offer in compromise with
respect to thatx was pending or in effect during that 240
day period, plus 30 dayand
(I any ime during which a stay of proceedings against
collections wasn effect in a prior case under this title during
that 240day period, plu®0 days; or
(iif) other than a tax of a kind specified in section 523(a)(1)(B) or
523(a)(1)(C) of this title [11 USC&523(a)(1)(B) or 523(a)(1)(C)],
notassessed before, but assessable, under applicable law or by
agreement, aftethe commencement of the case;

11 U.S.C.S. § 523. Exceptions to discharge

11 USC §523(a)(1)

(a) A discharge under section 727, 114228(a), 1228(b), or
1328(b) of this titld11 USCS § 727, 1141, 1228(a), 1228(b), or
1328(b)] does not discharge iadividual debtor from any debt
110(1) for a tax or a customs duty
(A) of the kind and for the periods specified in section
507(a)(3) o507(a)(8)of this title [11 USCS § 507(a)(2) or
507(a)(8)], whether or not a claim fsuch tax was filed or
allowed;
(B) with respect to which a return, or equivalent report or
notice, if requireet
(i) was not filed or given; or
(i) was filed or giverafter the date on which such
return, report, onotice was last due, under applicable
law or under any extension, aafter two years before
the date of the filing of the petition; or
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(C) with respect to which the debtor made a fraudulent return
or willfully attempted in any manner to evade or defeat such
tax;

11 U.S.C.S. § 523 (LexisNexis, Lexis Advance through PL-964,5
approvedl2/22/17, with a gap of 1191)

For purposes of this subsectiting term "return” means a return

that satisfies theequirements of applicable nonbankruptcy law
(including applicable filingequirements)Such term includes a

return prepared pursuant to section 6020(ahefinternal Revenue
Code of 1986, or similar State or local law, or a wriggpulation to

a judgment or a final order entered by a nonbankruptcy tribunal, but
does not include a return made pursuant to section 6020(b) of the
Internal Revenu€ode of 1986, or a similar State or local law.

11 U.S.C 8523(a)(*) (emphasis added)

11 U.S.C.S. 8 707. Disissal of a case or conversion to @ase
under chapter 11 or 13

(b)

~11(1) After notice and a hearing, the court, on its own motion or on
a motion by théJnited States trustee, trustee (or bankruptcy
administrator, if any), or any party interest, maylismiss a case

filed by an individual debtor under this chapter whasbts are
primarily consumer debts, or, with the debtor's consent, convert such
acase to a case under chapter 11 or 13 of this title [11 USCS 88§
1101 et seqor 1301 et seq.], if it fids that the granting of relief
would be an abuse of tipeovisions of this chapter [11 USCS 88 701
et seq.]. In making a determinatiaether to dismiss a case under
this section, the court may not take ictmsideration whether a
debtor has made, or domues to make, charitabt®ntributions (that
meet the definition of "charitable contribution" under section
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548(d)(3) [11 USCS 8§ 548(d)(3)]) to any qualified religious or
charitable entity oorganization (as that term is defined in section
548(d)(4) [11USCS 8§ 548(d)(4)]).

21(2) (A) (i) In considering under paragraph (1) whether the
granting of relief woulde an abuse of the provisions of this chapter
[11 USCS 88 701 et seq.], the coshiall presume abuse exists if the
debtor's current monthly incommeduced by thamounts determined
under clauses (ii), (iii), and (iv), and multiplied by 60 is less than
the lesser of

o(l) 25 percent of the debtor's nonpriority unsecured claims in the
case, or ¥,700, whichever is greater; or

o(Il) $12,850.

(i)

() The debtor's monthly expenses shall be the debtor's
applicablemonthly expense amounts specified under the
National Standardand Local Standards, and the debtor's
actual monthly expenses fthre categories specified as Other
Necessary Expensesued by thénternal Revenue Service
for the area in which the debtor residesinastfect on the
date of the order for relief, for the debtor, tependents of
the debtor, and the spouse of the debtor in a joint dake,
spouse is not otherwisedapendent. Such expenses shall
include reasonably necessary health insurance, disability
insuranceand health savings account expenses for the debtor,
the spouse of theebtor, or the dependents of the debtor.
Notwithstanding any othgarovision of thisclause, the
monthly expenses of the debtor shall metude any
payments for debts. In addition, the debtor's monthly
expenses shall include the debtor's reasonably necessary
expensefmcurred to maintain the safety of the debtor and the
family of thedeltor from family violence as identified under
section 302 of th&amily Violence Prevention and Services
Act [42 USCS 8§ 10402pr other applicable Federal law. The
expenses included in tldebtor's monthly expenses described
in the preceding sentence shadl kept confidential by the
court. In addition, if it is demonstratéigat it is reasonable
and necessary, the debtor's monthly expemsssalso
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include an additional allowance for food and clothing ofaip
5 percent of the food and clothing categoasspecified by
theNational Standards issued by the Internal Revenue
Service.

(1) In addition, the debtor's monthly expenses may
include, ifapplicable, the continuation of actual expenses
paid by the debtahat are reasonable and necessary for care
andsupport of an elderlchronically ill, or disabled
household member or member of ttebtor's immediate
family (including parents, grandparents, siblings|dren,
and grandchildren of the debtor, the dependents afehtor,
and the spouse of the debtn a joint case who is not a
dependent) and who is unable to pay for such reasonable and
necessary expenses. Such monthly expenses may include, if
applicable, contributions to an account of a qualified ABLE
programto the extent such contributions ai Bxcess
contributions (aslescribed in section 4973(h) of the Internal
Revenue Code df986 [26 USCS 8§ 4973(h)]) and if the
designated beneficiary of suakcount is a child, stepchild,
grandchild, oistep grandchilef thedebtor.

(1) In addition, fora debtor eligible for chapter 13
[11 USCS 881301 et seq.], the debtor's monthly expenses
may include the actualdministrative expenses of
administering a chapter 13 [11 USCS18®1 et seq.] plan
for the district in which the debtor resides, umtoanount of
10 percent of the projected plan paymentsleisrmined
under schedules issued by the Executive OfficéJfuted
States Trustees.

(IV) In addition, the debtor's monthly expenses may
include theactual expenses for each dependent child less than
18 years of ageot to exceed $ 1,925 per year per child, to
attend a private or publElementary or secondary school if
the debtor providedocumentation of such expenses and a
detailed explanation of whsuch expenses are reasonable and
necessary, andhw such expensese not already accounted
for in the National Standards, Locaiandards, or Other
Necessary Expenses referred teub clausél).
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(V) In addition, the debtor's monthly expenses may
include amallowance for housing and utilities, in esseof the
allowancespecified by the Local Standards for housing and
utilities issued byhe Internal Revenue Service, based on the
actual expenses for horeeergy costs if the debtor provides
documentation of such actuatpenses and demonstrates that
sud actual expenses are reasonainle necessary.

(iif) The debtor's average monthly payments on account of
secured debtshall be calculated as the sum-of

(1) the total of all amounts scheduled as contractually
due to securedreditors in each month ofét60 months
following the date of théling of the petition; and

(I any additional payments to secured creditors
necessary for theebtor, in filing a plan under chapter 13 of
this title [11 USCS 88301 et seq.], to maintain possession of
the debtor'primaryresidence, motor vehicle, or other
property necessary for the suppofrthe debtor and the
debtor's dependents, that serves as collaterakfared
debts;divided by 60.

(iv) The debtor's expenses for payment of all priority
claims (including priority child support and alimony claims)
shall be calculateds the total amount of debts entitled to
priority, divided by 60.

11 U.S.C.S. 8 707 (LexisNexis, Lexis Advance through PL-94,5
approvedl2/22/17, with a gap of 1181)

26 U.S.C.S. 8 602MReturns prepared for or executed by
Secretary.

~11(a) Preparation of return by Secretary. If any person shall fail to
make a returmequired by this title or by regulations prescribed
thereunder, but shall consentdisclose all information necessary
for the preparation thereof, then, and in ttede, the Secretary may
prepare such return, which, being signed by such pemsaype
received by the Secretary as the return of such person.
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~(b) Execution of return by Secretary.
(1) Authority of Secretary texecute return. If any person
fails to make anyeturn required by any internal revenue law
or regulation made thereundeltla¢ time prescribed therefor,
or makes, willfully or otherwise, a false fwaudulent return,
the Secretary shall make such rettrom his ownknowledge
and from such information as he can obtain through testimony
or otherwise.
(2) Status of returns. Any return so made and subscribed by
the Secretarghall be prima facie good and sufficient for all
legal purposes.

26 U.S.C.S. 8§ 6(2(LexisNexis, Lexis Advance through PL 196,
approvedl2/22/17, with a gap of 1191)

26 U.S.C.S. Code 8 6501. Limitations on assessment and
collection

(a) General rule. Except as otherwise provided in this section, the
amount of anyax imposed byhis title shall be assessed within 3
years after the return was fil@dhether or not such return was filed
on or after the date prescribed) or, if theitagayable by stamp, at
any time after such tax became due and beforexpieation of 3
yearsafter the date on which any part of such tax was paid, and no
proceeding in court without assessment for the collection of such tax
shall bebegun after the expiration of such period. For purposes of
this chapter [26 USC88 6501 et seq.], the term "retlimeans the
return required to be filed by thaxpayer (and does not include a
return of any person from whom the taxpayerreagived an item

of income, gain, loss, deduction, or credit).

26 U.S.C.S. § 6501 (LexisNexis, Lexis Advance through PL= 115
100, approvedl/3/18, with gaps of PL's 11%1, and 11587)
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26 U.S. Code § 7503. Time for performance of acts wheeest
day falls on Saturday, Sunday, or legal holiday.

When the last day prescribed under authority of the internal revenue
laws forperformirg any act falls on Saturday, Sunday, or a legal
holiday, the performanaef such act shall be considered timely if it

is performed on the next succeeding ddnych is not a Saturday,
Sunday, or a legal holiday. For purposes of this sedtienast day

for the performance of any act shall be determined by including any
aut hori zed extension of ti me; t h
holiday in theDistrict of Columbia; and in the case of any return,
statement, or other documertuired to be filed, cany other act
required under authority of the intermalenue laws to be
performed, at any office of the Secretary or at any other office
of the United States or any agency thereof, located outside the
District of Columbia but within an internal revendestrict, the term
Al egal h enkandasStatewide legaloholiday in the State
where such office is located.
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McCoy v. Miss. State Tax Comm'n (In re McCoy)
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666 F.3d 924 *; 2012 U.S. App. LEXIS 62 **; 66 Collier Bankr. Cas. 2d (MB) 1844; Bankr. L. Rep. (CCH) P82,147; 2012 WL

19376

In the Matter of: LINDA TRENETT MCCOY, also
known as Linda Trenett Hays, Debtor;LINDA TRENE
MCCOQY, Appellant v. MISSISSIPPI STATE TAX

COMMISSION, State of Mississippi, Appellee

Subsequent History: US Supreme Court
certiorari denied byMcCoy v. Ms, 2012 U.S. LEXIS
6632 (U.S., Oct. 1, 2012)

Prior History: [**1] Appeal from the United
States District Court for the Southern District of
Mississippi.

McCoy v. Miss. State Tax Comm'n, 2011 U.S.
Dist.
LEXIS 55463 (S.D. Miss., Feb. 8, 2011)

Core Terms

returns, purposes, bankruptcy court, qualify,
discharged, filings, notice, filing requirements, tax
return, nonbankruptcy, prdBAPCPA, cases, local law,
requirements Jate-filed, provides, bankruptcy
discharge, plain language, tax year, superfluous,
income tax, state tax, prepare

Case Summary

Procedural Posture

T

Appellant debtor filed an adversary proceeding in
the bankruptcy court against appellee Mississippi State
Tax Commission, seeking a declaration that two years of
er pre-petition state income tax debts were subject to
her bankruptcy discharge. The bankruptcy court
dismissed the complaint, and the United States District
Court for the Southern District of Missiggi affirmed.
Debtor appealed.

Overview

Debtor's failure to file in the time required under
Mississippi's tax law was a failure to satisfy the
applicable nonbankruptcy law referencedlih
U.S.C.S. § 523(a), which meant that debtor's late
filed returns cold not be considered tax returns for
bankruptcy discharge purposes under the plain
language of the statute. Unless it was filed under a
"safe harbor" provision similar t86 U.S.C.S. §

6020(a), a state income tax returthat was filed late
under the applicable nonbankruptcy state law was not
a "return" for bankruptcy discharge purposes undér
U.S.C.S. § 523(a). Debtor's 1998 and 1999 returns did
not comply with the filing requirements of applicable
Mississippi tax lawnd were, therefore, not "returns”

for discharge purposes. Accordingly, debtor was not
entitled to discharge her tax liabilities to Mississippi for
the tax years of 1998 and 1999 and had failed to
properly state a claim for relief.

Outcome
The judgment othe district court was affirmed.

LexisNexis® Headnotes
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Bankruptcy Law > ... > Judicial Review > Discharge > General Overview
Standards of Review > Clear Error Review

HN3[X] Liquidations, Eligible Debts
Bankruptcy Law > ... > Judicial Review >

Standards of Review > De Novo Standard of Review 11U.S.CS. 8727 permlts the d|§charge of debts
in Chapter 7 bankruptcies, but contains several

3 : exceptions, including those outlinéd 11 U.S.C.S. §
HN1[X] Standards of Review, Clear Error523. 11 U.S.C.S. § 727(b).

Review
Appellate courts review a district court's affirmance
of a bankruptcy court decision by applying the same Bankruptcy Law > Discharge &
standard of review to the bankruptcy court decision Dischargeability > Exceptions to
that the district courtapplied. Appellate courts review Discharge > Government Penalties & Taxes
factual findings for clear error and conclusions of law de
novo. HN4[X] Exceptions to Discharge,

Government Penalties & Taxes
Seell U.S.C.S. § 523(a)(1)(B)(l).

Civil Procedure > ... > Defenses, Demurrers &
Objections > Motions to Dismiss > Failure to

State Claim
Bankruptcy Law > Discharge &
Civil Dischargeability > Exceptions to
Procedure > ... > Pleadings > Complaints > Discharge > Government Penalties & Taxes

Requre ments for Complaint
_ o _ HN5[X] Exceptions to Discharge,

State Claim

The pleading standards forfaed. R. Civ. P.
12(b)(6) motion to dismiss are derived froired. R.
Civ. p. 8, which provides, in relvant part, that a
pleading stating a claim for relief must contain a short
and plain statement of the claim showing that the
pleader is entitled to relief-ed. R. Civ. P. 8(a)(2).
The ultimate question in eed. R. Civ. P. 12(b)(6)
motion is whether the complaint states a valid claim
when all wellpleaded facts are assumed true and are
viewed in the light most favorable to the plaintiff. The

complaint must state enough facts to state a claim to HN6[L"..] State & Local Taxes,

relief that is plausible on its face. The court's task, ther, - .
is to determine whether the platiff has stated a legally. dministration & Procedure

cognizable claim that is plausible, not to evaluate the SeeMiss. Code Ann. § 27-7-41.
plaintiff's likelihood of success.

Seell U.S.C.S. § 523(a)(*).

Tax Law > State & Local Taxes > Administration
&
Procedure > General Overview

Tax Law > ... > Administration > Placar&er
for
Filing Returns > Time to File Returns

Bankruptcy Law > Discharge &

Bankruptcy Law > ... > Discharge & Dischargeability > Exceptions to
DiSChargeabi”ty > Liquidations > E||g|b|e Debts Discharge Sseneral Overview
Bankruptcy Law > Discharge & HN7[%] Discharge & Dischargeability,

Dischargeability > Exgons to Exceptions to Discharge
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666 F.3d 924, *924; 2012 U.S. App. LEXIS 62, **1

The United States Court of Appeals for the Fifth The plain language meaning of the Bankruptcy Code

Circuit has held that it is bound to construe the should rarely be trumped. Although the Bankruptcy
exceptions contained ihl U.S.C.S. 8§ 523 narrowly ~ Code at times is awkward, and even ungrammatical
and in favor of the debtor. that doesnot make it ambiguous.

Tax Law > ... > Administration > Place & Time Bankruptcy Law > Discharge &

for Dischargeability > Exceptions to

Filing Returns > Time to File Returns Discharge > Government Penalties & Taxes
HN8[X] Place & Time for Filing Returns, Tax Law > ... > Administration > Place & Time
Time to File Returns for

) : Filing Returns > Time to File Returns
26 U.S.C.S. § 6020(a) returns are those in which

a taxpayer who has failed to file his or her returns on HN12[%] Exceptions to Discharge,

time nonethelessliscloses all information necessary foGovemment Penalties & Taxes
the I.R.S. to prepare a substitute return that the

taxpayer can then sign and subnit U.S.C.S. § The definition of "return” undefill U.S.C.S. §
6020(a). In contrast, 26 U.S.C.S. § 6020(b) return ~ 523(a) necessarily encompassesetfiling deadlines for
is one in which the taxpayer submits either no submitting returns contained in the Internal Revenue
information or fraudulent information, and the I.R.S. Code so that a late filed return cannot qualify as a
prepares a substitute return based on the best return for purposes of a dischargeability determination.
information it can collect independentlg6 U.S.C.S.  The definition of return in amendetil U.S.C.S. §

8 6020(b). 523(a) apparently neans that a late filed income tax

return, unless it was filed pursuant &6 U.S.C.S. §
6020(a) of the Interral Revenue Code, can never
qualify as a return for dischargeability purposes
because it does not comply with the applicable filing
requirements set forth in the Internal Revenue Code.

Tax Law > ... > Administration > Place & Time
for
Filing Returns > Time to File Returns

HN9[¥] Place & Time for Filing Returns,

Time to File Returns Bankruptcy Law > Discharge &
Dischargeability > Exceptions to
See26 U.S.C.S. § 6020(a). Discharg > Government Penalties & Taxes

Tax Law > ... > Administration > Place & Time
for
Filing Returns > Time to File Returns

Tax Law > ... > Administration > Place & Time
for

Filing Returns > Time to File Returns HN13[%] Exceptions to Discharge,

HN10[X] Place & Time for Filing Returns, Government Penalties & Taxes

Time to File Returns The Bankruptcy Abuse Prevention and Consumer
See26 U.S.C.S. § 6020(b). Protection Act of 2005 (BAPCPA), 119 Stat. 23, Pub. L.
1098 (Apr. 20, 2005), amenddd. U.S.C.S. § 523(a)
to provide an unambiguous definition of "return,"
obviating the need to return to the prBAPCPA
Governments > Legislation > Interpretation  Hindenlang test. While these cases dealt with federal
taxes, their reading of the plain language of the statute

HN11[¥] Legislation, Interpretation
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666 F.3d 924, *924; 2012 U.S. App. LEXIS 62, **1

applies equally well to state taxekl U.S.C.S. § Counsel: For LINDA TRENETT MCCOQY, Appellant:
523(a)(*). Richard Ray Grindstaff, Byram, MS.

For MISSISSIPPI STATE TAX COMMISSION, State of

Mississippi, Appellee: Heather S. Deaton, Esq.,
Bankruptcy Law > Discharge & Abigail Marshall Marbury, Esq., Mississippi Department

D?schargeability > Exceptions to. of Revenue, Legal Division, Jackson, MS.
Discharge > Government Penalties & Taxes

Tax Law > ... > Administration > Place & Time Judges: Before KING, JOLLY, and WIENER,

for Circuit Judgepinion by: KING
Filing Returns > Time to File Returns

HN14[¥] Exceptions to Discharge,
Government Penalties & Taxes Opinion

11 U.S.C.S. § 523(a)(*) defines as a returfor
discharge purposes as a return the satisfies the
requirements of applicable nonbankruptcy law
(including applicable filing requirementd)l U.S.C.S.
§ 523(a)(*). Since filings undez6 U.S.C.S. § 6020

are not returns that satisfy applicable filing Linda Trenett McCoy filed for bankruptcy on

requirements, this second sentence simply explains th§dptemper 25, 2007, and was granted a discharge by
returns filed pursuant t@6 U.S.C.S. § 6020(a) do the bankruptcy court pursuant thl U.S.C. § 727.

qualify as returns for discharge purposes, while thoseccoy then filed an adversary proceeding in the
filed pursuant t026 U.S.C.S. § 6020(b) do not. In bankruptcy court against the Mississippi State Tax

[*925] KING, Circuit Judge:

other words, this second sentencelt U.S.C.S. § Commission on December 3, 2008, seeking a
523(a)(*) carves out a narrow exception to the declaration that two years of her pigetition state
definition of "return” for26 U.S.C.S. § 6020(a) income tax debts were subject to that discharge. On
returns, yvhlle explaining that6 Q.S.C.S. § 6020(b)  motion by the Commission, the bankruptcy court
returns, in contrast, do not qualify as returns for dismissed McCoy's complaint. The bankruptcy court

discharge purposes. Such a reading conforms with theaasoned that because McCoy had failed to timely file
plain language of the text and leaves no portioridf  per Mississippi income tax returns, her tax filings were

U.S.C.S. § 523(a)(*) superfluous. not "returns" for the purposes of discharge under the
Bankruptcy Law > Discharge & Bankruptcy Code, which requires the filing of a "return"
Dischargeability > Exceptions to for the discharge of income tax debts. The district court

Discharge > Government Penalties & Taxes  affirmed the judgment[**2] of the bankruptcy court.

. _ . McCoy timely appealed. We AFFIRM.
Tax Law > ... > Administration > Place & Time

for " _ ' |. FACTUAL AND PROCEDURAL
Filing Returns > Time to File Returns BACKGROUND

M . .
M[“] Exceptions to DISCharge’ On September 25,7, Linda Trenett McCoy

Government Penalties & Taxes ("McCoy") filed a voluntary Chapter 7 bankruptcy
Unless it is filed under a "safe harbor" provision petition in the United States Bankruptcy Court for the
similar t026 U.S.C.S. § 6020(a), a state income tax  Southern District of Mississippi. McCoy's discharge was

return that is filed I#&e under the applicable granted by the bankruptcy court, pursuant id
nonbankruptcy state law is not a "return" for U.S.C. § 727, on Januay 23, 2008. On December 3,
bankruptcy discharge purposes under U.S.C.S. § 2008, McCoy returned to the bankruptcy court to
523(a). commence a postlischarge adversary proceeding

against the Mississippi State Tax Commission
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666 F.3d 924, *924; 2012 U.S. App. LEXIS 62, **1

("MSTC"}, seeking a declaration that her debt to the
State of Mississippi ("Mississippitesulting from pre
petition income tax obligations for the 1998 and 1999
tax years, had been discharged in bankruptcy.

MSTC moved to dismiss McCoy's complaint, arguing
that because the state income returns filed by McCoy
for the 1998 and 1999 tax yeansere filed late, they did

not qualify as "returns" under the definition provided in

11 U.S.C. § 523(a)(*),% a provision added to the
Bankruptcy Code as part of the Bankruptcy Abuse
Prevention and Consumer Protection Act of 2005
("BAPCPA"), 119 Stat. Bb. L. 108 (Apr. 20,
2005)* MSTC further argued that because the HKited
returns did not qualify as "returns” for discharge
purposes, McCoy's income tax debts to Mississippi
cannot be discharged in bankrupt@&ee 11 U.S.C. §
523(a)(1)(B)(i) ("A dicharge undesection 727 . . . of

this title does not discharge an individual debtor from

any debt . . . for atax . .. with respect to which a return,

or equivalent [*926] report or notice, if required . . .
was not filed or given . . . ."). McCoy ctened by

arguing MSTC's reading of the statute was incorrect and

1 MSTC is currently known as the Mississippi Department of
Revenue.

2 McCoy amended her initial complaint three times. In her third
and final amended complaint, McCoy sought a declaration that
included tax years 1993 through 2000. McCoy and MSTC
subsequently entered into an Agreed Order of Dismissal which
dismissed the complaint as to the 1993, 1994, 1995, 1996,

1997, and 2000 tax years. Consequently, only McCoy's liabilities
for the 1998 and 1999 tax years [**3] are at issue in this appeal.

3 We [**4] use an asterisk to cite to this unnumbered hanging
paragraph, something we have done in other cases. See, e.g.,
In re Miller, 570 F.3d 633, 637 n.5 (5th Cir. 2009).

4 MSTC also raised a sovereign immunity defense that was
rejected by the bankruptcy court and is not at issue in this
appeal.
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666 F.3d 924, *926 2012 U.S. App. LEXIS
62, **4
that the definition of "return" in§ 523(a) should the Federal Rules of Civil Procedure, which
be governed by the test outlined in the pRAPCPA provides, in relevant part, that a pleading stating a
case ofUnited States v. Hindenlang (In re claim for relief must contain "a short and plain
Hindenlang), 164 F.3d 1029, 1033 (6th Cir. 1999), statement of the claim showing that the pleader is
cert. denied, 528 U.S. 810, 120 S. Ct. 41, 145 L. entitled to relief."Fed. R. Civ. P. 8(a)(2).>"The
Ed. 2d 37 (1999). ultimate question in &ule 12(b)(6) motion is whether
_ ‘ the complaint states a valid claim when all welktaded
_ The bankruptcy court agreed with MSTC's facts are assumed true and are viewed in the light most
interpretation of§ 523(a)(*), concluding that because favorable to the plaintiff.Lone Star Fund V (U.S.),
McCoy's filings did not comport with Mississippi's L.P. v. Barclays Bank PLC. 594 F.3d 383, 387 (5th
timeliness requirements, they were not "returns” for =597 (citingIn re Katrina Canal Breaches
discharge purposes. Accordingly, the bankruptcy courfitiy. 495 F.3d 191, 205 (5th Cir. 2007)). The
held that McCoy had failed to properly state a cause qfompjaint must stat "enough facts to state a claim to
action and dsmissed her claim on August 31, 2009. rgjief that is plausible on its face3ell Atl. Corp. v.
McCoy appealed the bankruptcy court's decision to th?womblv, 550 U.S. 544, 570, 127 S. Ct. 1955, 167
district court, which rejected McCoy's appeal and L. Ed. 2d 929 (2007). Our task, then, is to determine
affirmed the bankruptcy court's decision. McCoy now [+g] whether the plaintiff has stated a legally
appeals the dismissal of her case, arguing thatwe  ¢ognjzable claim that is plausible, not to evaluate the

should adopthe Hindenlang test for determining plaintiff's likelihood of successone Star Fund, 594
whether filings constitute returns for discharge F.3d at 387 (citing Ashcroft v. Igbal, 556 U.S.
purposes, that the documents she filed constitute 662, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868
returns under this test, and that her tax debts to (2009)). Inother words, we look to see whether
Mississippi should be declared discharged. McCoy's pleadings, including her legal arguments,

plausibly state a claim that her tax debt should be

discharged pursuant t§ 523(a).
II. DISCUSSION

_ B. Section 523(a) of the Bankruptcy Code
A. Standad of Review HN3[#] Section 727 of the Bankruptcy Code

HN1[¥] "We review a district court's affirmance ofP€rmits the discharge of debts in Chapter 7
a bankruptcy court decisiof**5] by applying the same bankruptcies, but contains several exceptions, including
standard @ review to the bankruptcy court decision ~ those outlined in§ 523. See 11 U.S.C. § 727(b)
that the district court applied.Barner v. Saxon ("Except as provided section 523 of this title, a
Mortg. Servs., Inc. (In re Barner), 597 F.3d 651, discharge undesubsection (a) of this section
653 (5th Cir. 2010) (internal quotation marks and discharges the debtor from all debts that arose before

citation omitted). We review factual findings for clear the date of the order for[*927] relief under this

error and conclusions of law de noud. chapter .. ."). In relevant pal‘§, 523 provides that:
HN2[7I-'] The pleading standards forraule HN4[¥] (a) A discharge undeection 727 . . .
12(b)(6) motion to dismiss are derived fromule 8 of of this title does not discharge an individual debtor

from any debt

5 Rule 12(b) of the Federal Rules of Civil Procedure is
made applicable to bankruptcy cases by Rule 7012 of
the Federal Rules of Bankruptcy Procedure.
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(1) for a tax or a customs duty seeks to discharge statmunicipal, or other tax
liability." Hindenlang, 164 F.3d at 1033 n.4.

(A) of the kind and for the periods
[**7] specified in section 507(a)(3) or In 2005, Congress passed BAPCPA to address
507(a)(8) of this title, whether or nota ~ Several poblems with the Bankruptcy Codgee H.R.
claim for such tax wagdléd or allowed: Rer No. 10931 (2005)reprinted in 2005 U.S.C.C.A.N.
88, 9092 (explaining that BAPCPA was motivated by

(B) with respect to which a four factors: the "recent escalation of consumer

return, or equivalent report or noticéf ~ Pankruptcy filings,” the "significant losses . . . associated

requiredt with bankruptcy filings," the fact that the "bankruptcy
system has loopholeand incentives that allow and

(i) was not filed or given. . . . sometimes even encourage opportunistic personal

11 U.S.C. § 523(a)(1)(B)(I) (emphasis added). ~ MMings and abuse,” and "the fact thdt*9] some
bankruptcy debtors are able to repay a significant

Until the passage of BAPCPA, the term "return” ngrtion of their debts”). As part of its pac_:kage of
not defined for§ 523(a) purposes and so courts relied amendments, _BAPCI_DA abia new hanging paragraph
to § 523(a) which defined the term "return" for

666 F.3d 924, *927 2012 U.S. App. LEXIS

62, **7
on a fourpart test outlined inHindenlang, 164 F.3d discharge purposes:
at 1033.° This test, based on the holdings of the
Supreme Court cases 8€llerbach Paper Co. v.
Helvering, 293 U.S. 172,55 S. Ct. 127, 79 L. Ed.
264, 1934-2 C.B. 341 (1934), andGermantown
Trust Co. v. Commissioner, 309 U.S. 304, 60 S. Ct.
566, 84 L. Ed. 770, 1940-1 C.B. 178 (1940), was
adopted by other courts of appealSee In re Payne,
431 F.3d 1055, 1057 (7th Cir. 2005); Moroney V.
United States (In re Moroney), 352 F.3d 902, 905

HN5[%] For purposes of this subsectighge
term "return" means a return that satisfies the
requirements of applicable nonbankruptcy law
(including applicable filing requirements). Such
term includes a return prepared pursuant to
section 6020(a) of the Internal Revenue Code
of 1986, or similar State or local law, or a written
stipulation to a judgment or a final order entered by

(4th Cir. 2003); United States v. Hatton (In re a

Hatton), 220 F.3d 1057, 1060-61 (9th Cir. 2000).

These cases held that a ldiked tax return that executed under penalty of perjury; (3) it must contain
required the government to assess the tax without the sufficient dag to allow calculation of tax; and (4) it must
tax payer's assistance would not be treated as a represent an honest and reasonable attempt to satisfy the
"return” for § 523 purposesPayne, 431 F.3d at requirements of the tax law.

1058; Moroney, 352 F.3d at 906; Hatton, 220 F.3d _ _ _

at 1061: Hindenlang, 164 F.3d at 1035. These cases, Hindenlang, 164 F.3d at 1033 (internal quotation marks and

citation omitted).

nonbankruptcytribunal, but does not include a
return made pursuant tgection 6020(b) of the
Internal Revenue Code of 1986, [*928] or a
similar State or local law.

however, dealt with[**8] federal income taxes, and
the court inHindenlang specifically explained that its
holding "d[id] not address the issue of the definition of
return for purposes o8 523(a)(1)(B) when a taxpayer

6 The test is: In order for a document to qualify as a return [under § 523]:
(1) it must purport to be a return; (2) it must be
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11 U.S.C. § 523(a)(*) (emphasis added). In the

v. Case (Matter of Case), 937 F.2d 1014, 1024 (5th

instant appeal, the Mississippi tax code provides the Cir. 1991)). [**11] McCoy then argues thatISTC's

"applicable nonbankruptcy law (including applicable

reading of§ 523(a)(*) would impermissibly render part

filing requirements) for the case at issue. It provides, if the statute superfluousSee Kawaauhau v.

relevant part:

HN6[¥] Returns of individuals, estates, trusts

and partnerships shall be filed on or before the
fifteenth day of the fourth month following the

Geiger, 523 U.S. 57, 62,118 S. Ct. 974, 140 L. Ed.
2d 90 (1998) ("[W]e are hesitant to adopt an
interpretation of a congressional enactment which
renders superfluous another portion of that same
law."). She observes that a "return” for discharge

666 F.3d 924, *928 2012 U.S. App. LEXIS 62,

**11
close of the fiscal yeaor if the return is filed on
the basis of a calenddr*10] year, it shall be filed
on or before April 15th of each year.

Miss. Cope ANN. § 27-7-41. Both parties agree
that this provision means that McCoy filed her tax
returns for the 1998 and 1999 taears due on April
15, 1999, and April 15, 2000, respectivelgte.

The parties disagree, however, over whether
McCoy's failure to comply with Mississippi's filing
requirements prevents the filings that she submitted
late from being "returns"” for bankruptcy discharge

purposes includes:

a return prepared pursuant teection 6020(a)
of the Internal Revenue Code of 1986, or similar
State or local law, & written stipulation to a
judgment or a final order entered by a
nonbankruptcy tribunal, but does not include a
return made pursuant tgection 6020(b) of the
Internal Revenue Code of 1986, or a similar State
or local law.

11 U.S.C. § 523(a)(*). HN8[¥] Section 6020(a)
returns are those in which a taxpayer who has failed to

purposes. MSTC contends that McCoy's failure to file fife his or her returns on time nonetheless discloses all

the time required under Mississippi's tax law is a failui@formation necessary for the I.R.S. to prepare a
to satisfy the applicable nonbankruptcy law referencedubstitute return that the taxpayer cahen sign and
ing8  _. 523(a). This, MSTC argues, means that submit.See 26 U.S.C. § 6020(a).” In contrast, &

McCoy's latdiled returns cannot be
considered tax returns for bankruptcy discharge
purposes undethe plain language of the statute.

McCoy disputes this reading 8523(a)(*). McCoy
first observes thatiIN7[#] this court has previously
held that it is "bound to construe the exceptions
contained in§ 523 of the Bankruptcy Code narrowly
and in favor of the debtor.Boyce v. Greenway
(Matter of Greenway), 71 F.3d 1177, 1180 n.8 (5th
Cir. 1996) (citingCitizen Bank & Trust Co.

2 5

7 Section 6020(a) of the Internal Revenue Code provides:

HNO9J] If any person shall fail to make a return required by
this title or by regulations prescribed thereunder, but shall
consent to disclose all information necessary for the
preparation thereof, then, and in that case, the Secretary

6020(b) return is one in which the taxpayer submits
either no information or fraudulent information, and
the I.R.S. prepares a substitute return based on the best
information it can collect independently**12] See &

may prepare such return, which, being signed by such
person, may be received by the Secretary as the return of
such person.

8 U.S.C. § 6020(a).
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U.S.C. § 6020(b).2*°Because[*929] returns (Bankr. N.D. Ohio Aug. 21, 2009) (HN12[¥] “The
submitted under§ 6020(b) are, by definition, late and definition of 'return’ under§ 523(a). . . necessarily
specifically excluded from the definition of returns, ~ e€ncompasses the filing deadlines for submitting returns
McCoy contends that MSTC's interpretation that late contained in the Internal Revenue Code so that a late
filings are not returns unde§ 523(a)(*) would render filed return cannot qualify as a return for purposes of a
this final portion of§ 523(a)(*) superfluous. To avoid dischargeability determination."reekmore v.

this problem McCoy urges that we employ the pre  Internal Revenue Serv. (In re Creekmore), 401
BAPCPA, fourpart test delineatedHimdenlang, 164 ~ B.R. 748, 751 (Bankr. N.D. Miss. 2008) ("The

F.3d at 1033, to determine whethelher latefiled definition of 'return’ in amended® 523(a) apparently
returns qua“fy as "returns" for discharge purposes. means that a late filed income tax return, unless it was

filed pursuant to8 6020(a) of the Internal Revenue
We find MSTC's interpretation §f523(a)(*) more Code, can never qualify as a return for dischargeability
convincing. We have previously explained that11[  purposes because it & not comply with the
] "the plain language meaning of the [Bankruptcy] ‘applicable filing requirements' set forth in the

Code should rarely be trumped. Although the Code atInternal Revenue Code.f. Pansier v. Wisc. Dep't
times is ‘awkward, and even ungrammatical . . . that of Revenue, 2010 U.S. Dist. LEXIS 112990, 2010

does not make it ambiguousMiller, 570 F.3d at 638 WL 4025884, No. 10-C-0550, at *5 (E.D. Wis. Oct.
(quotingLamie v. United States Tr., 540 U.S. 526,  14.2010) (observing thag 523(a)(*) strengthens the
534,124 S. Ct. 1023, 157 L. Ed. 2d 1024 (2004)). Seventh Circuit's preBAPCPA position that afitad,
The plain language interpretation §f523(a)(*) postassessment tax return cannot qualify*15] as a

offered by MSTC comports with this admonition. return for discharge purposes). In the view of these
courts,HN13[%] BAPCPA amend&db23(a) to

MSTC's reading also finds support in the post provide an unambiguous definition of "return,"
BAPCPA holdings of the bankruptcy courts, at least inobviating the need to return to the prBAPCPA

the context of federal income tax returnSannon v. Hindenlang test. While these cases dealt with federal
666 F.3d 924, *929 2012 U.S. App. LEXIS 62,
**15
United States (In re Cannon), 451 B.R. 204, 206 taxes, their reading of the plain language of the statute
(Bankr. N.D. Ga. 2011) ("The cases that have applies equayt well to state taxesSee 11 U.S.C. §

addressed the impact of the undesignated paragraph 523(a)(*) ("[T]he term 'return' means a return that
added by BAPCPA to define 'return'§is23(a)] have satisfies the requirements of applicable [state or
concluded thaa late return can never qualify as a federal] nonbankruptcy law (including applicable filing
return [**14] unless it is filed undeg 6020(a) safe requirements))."

harbor provisia. . . . The reasoning in those cases is _ -
persuasive.”) (citations omitted)inks v. United In contrast, theHindenlang test was speifically
States (In re Links), 2009 Bankr. LEXIS 2921, 2009 conceived of and applied in ther930] context of
WL 2966162, Nos. 08-3178, 07-31728, at *5 federal taxation alone. As we noted above, the
9 Section 6020(b) of the Internal Revenue Code provides: information as he can obtain through testimony or
otherwise.
HN10[] (1) Authority of Secretary to execute return.d
If any person fails to make any return required by any (2) Status of returns.d Any return so made and
internal revenue law or regulation made thereunder at the subscribed by the Secretary shall be prima facie good and
time prescribed therefor, or makes, willfully [**13] or sufficient for all legal purposes.

otherwise, a false or fraudulent return, the Secretary shall
make such return from his own knowledge and from such  *°U.S.C. § 6020(b).
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Hindenlang court itself "d[id] not address the issuereturn. AccordinglyCiotti provides little guidance for
of the definition of return for purposes & the case at hand and does not bolster McCoy's
523(a)(1)(B) when a taxpayer seeks to dischagjate, argument.
municipal, or other tax liability.Hindenlang, 164
F.3d at 1033 n.4. Moreover, none of the other courts ~ McCoy tries to counter the absence of precedent
of appeals ases relying on this prBAPCPA test appliecfor her argument by referring ta notice issued by the
it in the context of discharginsfate taxes.See, e.g., I.R.S.'s chief counsel taking the position that rea@ing
Payne, 431 F.3d at 1057; Hatton, 220 F.3d at 523(a) to "create[] the rule that no latdiled return
1060-61. We see no need to extend the reach of this could qualify as a return” would result in superfluous
test when a plain language reading®523(a)(*) gives reading of§ 523(a)(*), since alk 6020(Db) returns are

a clear [**16] definition of "return” for both state and “@lways prepared after the due date.” |.R.S. Chief
federal taxes. Couns. Notice No. €D10016 at 2 (Sept. 2, 2010). The

notice also asserts that such a reading would contradict

We also find no support for McCoy's position in an§ "special rule for interpreting the Bankruptcy Code”
postBAPCPA court of appeals decisions. Most of the laid outby the Supreme Court: "[T]his Court has been
courts of appeals which have addressed what qualifiegeluctant to accept arguments that would interpret the
as a return for bankruptcy discharge purposesatid ~ Code, however vague the particular language under
prior to BAPCPA and so have not construed the consideration might be, to effect a major change in
language o 523(a)(*). See, e.g., Colsen v. United ~ Precode practice that is not the subject of at leastne
States (In re Colsen), 446 F.3d 836, 839 (8th Cir. discussion in the legislative historyld’ (quoting

2006) (noting & 523(a)(*) but not addressing it Dewsnup v. Timm, 502 U.S. 410, 419, 112 S. Ct.
because the bankruptcy petition wasefil before 773,116 L. Ed. 2d 903 (1992)).*'2The I.R.S[**18]

BAPCPA's effective date). The sole exceptionris notice concludes that[8] 523(a) in its totality does not
Ciotti, 638 F.3d 276 (4th Cir. 2011). In that casethe create the rule thakevery latefiled [*931] return is
Fourth Circuit considered whether a state form not a return for dischargeability purposesd. at 3.
reporting federal tax adjustments required to be filed

under Maryland law was sufficiently similar to a return ~ Even leaving aside that the I.R.S. notice is focused
to qualify as an "equivalent report or notice" und@r  on federal and not state taxes, both of the concerns it
523(a)(1)(B). Id. at 278. The court quoted both the  raises are misplaced in this case. First, the second
language of 523(a)(*), as well as thélindenlang sertence of§ 523(a)(*) is not superfluous if plainly

test, in concluding that this form was indeed a return read as an explanation of what kinds of tax filings

for bankruptcy discharge purposesd. at 280-81. But ~ qualify as "returns. HN14[#] Section 523(a)(*)

in so holding, theCiotti court said little about the defines as a return for discharge purposes as a "return
meaning of§ 523(a)(*). Moreover, the issue iiottit  the satisfies the requirementsf applicable
whether the attributes of a particular fornj**17] nonbankruptcy law (including applicable filing

make it similar to a return is different from the issue requirements)."11 U.S.C. § 523(a)(*). Since[**19]
in the case before uswhether a return that fails to  filings underg 6020 of the Internal Revenue Code
comply with the applicable state filing requirements is are not returns that satisfy "applicable filing

11 The House Report accompanying BAPCPA explains that § pursuant to section 6020(b) of the Internal Revenue Code,
12 (@)(*) was intended or similar State or local law, does not constitute filing a
return (and the debt cannot be discharged).

to provide that a return prepared pursuant to section
6020(a) of the Internal Revenue Code, or similar State or
local law, constitutes filing a return (and the debt can be
discharged), but that a return filed on behalf of a taxpayer

H.R. Rep. No. 109-31 (2005), reprinted in 2005 U.S.C.C.A.N.
88, 167.
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requirements," this second sentence simply explains appropriate return, which discloses all of the data from
that returns filed pursuant t@ 6020(a) do qualify as  which the tax . . . can be computed,' a proper return has
returns for discharge purposes, while those filed been filed."Hindenlang, 164 F.3d at 1033 (quoting
pursuant to§ 6020(b) do not. In other words, this Germantown Trust Co., 309 U.S. at 309). [*932]
second sentence i 523(a)(*) carves out a narrowv We see no "major change” from pEBAPCPA practices
exception to the definition of "rettn” for § 6020(a) by readingg 523(a)(*) to generally exclude

returns, while explaining thag 6020(b) returns, in

contrast, do not qualify as returns for discharge

purposes. Such a reading conforms with the plain were "prepared pursuant t¢§8] 6020(a). . .or similar State or

does not point to any Mississippi tax provision analogous to

666 F.3d 924, *931 2012 U.S. App. LEXIS 62,
**19
Second, there is no indication that such a reading6020(a), under which her filings might qualify as returns.

represents a "major change" from p@APCPA pohcieS.Consequently, she cannot rely ongtisafe harbor" provision.
As the bankruptcy court in this case explained, "[ulnder 11As one notable treatise has explained,
§ 6020(a) of the [Internal Revenud**20] Code], the
Secretary may prepare a 'substitute’ return based on
information voluntarily provided by the taxpayer. In
contrast,§ 6020(b) of the [Internal Revenue Code]
comes inb play when theras little or no cooperation

523(a)(*) superfluous:®

[T]he dischargeability of a debtor's tax liability based
upon returns prepared by the Internal Revenue Service
depends upon the process which resulted in the filing of the
return. If thedebtor can show that a tax return, report or
notice, filed after the IRS filed a substitute return and assessed

from the taxpayer.” McCoy v. Miss. State Tax the tax, served a useful tax purpose, the tax debt should be
Comm'n (In re MCCOV), No. O7'02998'EE, 2009 dischargeab|e undesection

Bankr. LEXIS 2542, 2009 WL 2835258, at *7

(Bankr. S.D. Miss. Aug. 31, 2009) (emphasis 523(a)(1)(B)(i).

added)!! In passing 523(a), Congress made clear
that "[ijn general, tax claims which are
nondischargeable, despite a lack of prigriare those
to whose staleness the debtor contributed by some

4 ALANN. REsNIcK HENRY).SOMMER COLLIER ON

BankruPTCY 523.07[3][a], at 37 (16th ed. 2011).

late state tax returns from the definition of return
for bankruptcy discharge purposes, while

wrong-doing or serious fault . . . ." SsFRNo. 95989 _ rur
(1978) reprinted in 1978 U.S.C.C.A.N. 5787, 5800.  differentiating betweeng 6020(a) and§ 6020(b)
Congress, when later draftir§523(a)(*) to returns.

differentiate betweeng 6020(a) and§ 6020(b)
returns, likely wanted to reward taxpayers who

In light of all these considerations, we adopt the
cooperated with the |.R.See reading of§ 523(a)(*) sugg_ested by _M_ST_C and the
per W bankruptcy courtsHN15[4] Unless it is filed under a

H.R. Rr No. 10931 (2005)reprinted in 2005 o .
USCOAN, B8, 62 (e)((plairﬂm@t)r  BAPCPA was passeg>aie harbor”[**22] provision similar tg 6020(a), a

in part, to address the problem of the "bankruptcy state income tax return that is filed late under the

system ha|ving] loopholes and incentives that allow Spplllcabtle nc?nbﬁnkruptcy state IZWéSSr;%t a "return” for
andt sometimes even encourage opportunistic ankruplcy dischargpurposes unce @).

personal filings and abuse"). All this is consonant withMCCOy'S 1998 and 1999 returns did not comply with the

the pre BAPCPA test's emphagithat where a[*21] filing requirements of applicable Mississippi tax law and

fiduciary, in good faith, makes what it deems the were, therefore, not "returns” for discharge purposes.
’ ’ Accordingly, McCoy is not entitled to discharge her tax

13 We also note that McCoy does not claim that her returns
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liabilities to Mississippi for the tax years of 1998 and
1999 and has failed to properly state a claim for relief.

lIl. CONCLUSION

For all of the foregoing reasons, we AFFIRM the
Opinion and Order of the district court affirming the
judgment of the bankruptcy cotr
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Bankruptcy Law > Discharge & 8th Cir. 2005), aff'g, 311 B.R. 765 (Bankr. N.D.
Dischargeability > Exceptions to lowa 2004). We affirm.
Discharge > General Overview

After Mr. Colsen failed to file timely tax returns for

HN7[X] Discharge & Dischargeability, the years 1992 through 1996, the IRS prepared
Exceptions to Discharge substitutesfor the missing returns and issued notices of

deficiency. By the middle of 1999, the IRS had assessed
Exceptions from discharge are to be strictly taxes, interest, and penalties against Mr. Colsen for the
construed so as to give maximum effect to the policy @x years 1992 through 1996. In late 1999, Mr. Colsen
the bankruptcy code to provide debtors with a "fresh filed 1040 forms for 1992 through 1998, difour years
start.” later he filed a petition for relief under Chapter 7 of the

Bankruptcy Code. He then initiated an adversary
Counsel: For GARY WAYNE COLSEN, Appelleejroceeding claiming that his federal income tax

Judith M. O'Donohoe, ELWO@ID'DONOHOE,  |iapijlities for tax years 1992 through 1996 were
Charles City, IA. dischargeable despitel U.S.C. § 523(a)(1)(B)().
For UNITED STATES OF AMERICA, (Internal Revéiistatute provides thatiN1[¥8 b oF 8 RA & OKF I
Service), Appellant: Phyllis Jo Gervasio, Ellen PagiPes not discharge an individual debtor from afgbt
Delsole, U.S. DEPARTMENT OF JUSTICE, Tax F2NJ I GFE X 6AGK NBaLSOU
Division, Washington, DC; Kenneth L. Greene, U.$ i dZA @1 £ Sy & NBLR NI 2NJ y2iA

DEPARTMENT OF JUSTICE, Tax Division, Washingt8hd1Ven-" The United States moved for summary

) gl%nent asserting that the 1040 forms that Mr.
DC; Gerald B. Leedom, U.S. DEPARTMENT OF JUSJ@ en filed were not "returns" und¢t*3] the statute

{
08S:

Office of Special Litigation, Washington, DC. because they were filed after the IRS's assessment had
taken place. The bankruptcy court disagreed and held
Judges: Before WOLLMAN, ARNOLD, and that the 1040 forms qualified as returns and therefore
GRUENDER, Circuit Juslge Mr. Colsen's tax liabilities from 1992 through 1996 were

dischargeable; the bankrugy appellate panel affirmed.
Opinion by: ARNOLD 9 o app p

F.3d 836, *836 2006 U.S. App. LEXIS 11039, **1
M["F] [*839] We review the bankruptcy court's
interpretation of the bankruptcy codde novo. In re
Kolich, 328 F.3d 406, 407 (8th Cir. 2003). Although

Opinion

§ 523(a)(1)(B)(i) states that tax liabilities are excepted
from discharge in bankruptcy if a required return was
not filed, the code in effect at the relevant time did not
define "return."” (In 2005, Comgss added a provision to
[*838] ARNOLD, Circuit Judge. § 523(a), which states that "the term 'return' means a
return that satisfies the requirements of applicable

The United States appeals the order of the nonb_ankruptcy law (including applicable filing .
bankruptcy appellate panéf [*2] affirming a requirements)." The Bankruptcy Abuse Prevention and
judgment of the bankruptcy court® which held that Consumer Protection Acf 2005,Pub.L. No. 109-8 3

’ 714 (April 20, 2 11 U.S.C. 2 .B
Gary Wayne Colsen's debts to the IRS were (April 20, 2005), 11 U.S.C. § 523(a). But we do

: not apply that language here because Mr. Colsen's
dischargeablein re Colsen, 322 B.R. 118 (BA.P. bankruptcy petition was filed before the Act's effective

date.See Pub.L. No. 109-8 § 1501, 119 Stat. 23,

14 The Honorable Barry S. Schermer, The Honorable Arthur B. % The Honorable William L. Edmonds, United States
Federman, and The Honorable Jerry W. Venters, Bankruptcy = Bankruptcy Judge for the Northern District of lowa.
Appellate Panel, Eighth Circuit. Judge Schermer wrote the

opinion for the panel.
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216; In re Nichols, 440 F.3d 850, 857 n.6 (6th Cir.
2006); [**4] Inre Payne, 431 F.3d 1055, 1060 (7th

liability did not meet the requirements deard.
Moroney v. United States (In re Moroney), 352

Cir. 2005) (Easterbrook, J., dissenting).)

Both parties agree that the appropriate criteria for
determining whether a document is a et for
present purposes are summarizeddeard v.
Commissioner, 82 T.C. 766, 774-79 (1984), aff'd,
793 F.2d 139 (6th Cir. 1986) (per curiam), which
itself drew from the Supreme Court's opinions in
Germantown Trust Co. v. Commissioner, 309 U.S.
304, 309, 60 S. Ct. 566, 84 L. Ed. 770, 1940-1 C.B.
178 (1940), andZellerbach Paper Co. v. Helvering,
293 U.S.172,180,55S. Ct. 127, 79 L. Ed. 264,
1934-2 C.B. 341 (1934). According to the tax court in
Beard, HN3[#] if a document "contains sufficient
information to permit a tax to be calculated,"” and "
'purports to be a return, is sworn to as suchdan
evinces an honest and genuine endeavor to satisfy th
law,' " itis a returnBeard, 82 T.C. at 777, 778
(quotingZellerbach, 293 U.S. at 180 (internal
citation omitted)).

The United States asserts that a 1040 form filed
after the IRS has gone the trouble and expense of

F.3d 902, 906 (4th Cir. 2003). The[**6] court in
Moroney explicitly refused to hold that 1040 forms
serve a tax purpsge if they cause an abatement of a
debtor's estimated tax liabilities, since that would mean
that "the availability of discharge would turn on the
IRS's accuracy in assessing taxes, rather than on [the
debtor's] sincerity and diligence in complying witketh
tax code."ld. The court further reasoned that the IRS
would be discouraged from abating taxes if doing so
meant that the tax liabilities would be eligible for
discharge in bankruptcyd.

[*840] The Seventh Circuit has also refused to
recognize a poshssessment filing as a return for
purposes o8 523(a)(1)(B)(i). See Payne, 431 F.3d
at 1057. In his opinion for the court, Judge Posner
@sserted that the main purpose of the filing
requirement is to spare the government the burden of
calculating what tax is owettl. He concluded that
since the debtor filed a purported return only after the
IRSmade an assessment, the document was not a
reasonable attempt to comply with the tax law
"requirements of filing a timely return and paying the

preparing substitute returns and assessing the relevanf,. ..+ of tax calculated on the return” and thus was

tax liability serves no purpose undgr5] the tax laws
and thus cannot have been an "honest and genuine
endeavor" to satisfy the tax laws Bgard requires.
The Sixth @uit has ruled for the government in a
similar situation, holding that "when the debtor has
failed to respond to both the thirtgay and the ninety
day deficiency letters sent by the IRS, and the
government has assessed the deficiency, then the

not a return undeg 523(a)(1)(B)(i), [**7] whether or
not it yielded useful informationid. Judge Easterbrook,
however, dissented from this view: He pointed out that
M['F] "timely filing and satisfaction of one's financial
obligations are requirements distinct from the
definition of a 'return' " and argued that the relevant
legal provisions were the ones that require that
taxpayers yield all financial information nesasy for

Forms 104Gerve no tax purpose, and the government. -, ation of their tax liabilitiesd. at 1060-61

has met its burden of showing that the debtor's action

TEasterbrook, J., dissentingge 26 U.S.C. §§

were not an honest and reasonable effort to satisfy th%01l(a) 6012(a). The court, he contended, had

tax law."Hindenlang v. United States (In re
Hindenlang), 164 F.3d 1029, 1034-35 (6th Cir.
1999), cert. denied, 528

U.S. 810, 120 S. Ct. 41, 145 L. Ed. 2d 37
(1999).

Along similar lines, the Fourth Circuit held that a
debtor's tardiness is relevant to the question of
whether a 1040 form should be considered an honest
and genuineattempt to comply with the tax laws, and

decided that a purported return filed by a nonchalantly

446 F.3d 836, *839 2006
11039, **5
noncompliant debtor after the IRS estimated his tax

conflated the objectives of obtaining accurate financial
data and maximizing tax revenues, and had insinuated a
motive requirement into the definition of "returnthat
the cases used to formulate that definition do not
support. "Motive may affect theonsequences of a
return," Judge Easterbrook said, "but not the
definition." Payne, 431 F.3d at 1061-62
(Easterbrook, J., dissenting). With due regard to the
opinions of the other circuits, we find Judge
Easterbrook's arguments persuasive.

U.S. App. LEXIS
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HN5[®] To be a retn, a form is required to The government's essential position is that because
"evince" an honest and genuine attempt to satig§8] Mr. Colsen's 1040 forms were filed after the IRS's
the laws. This does not require inquiry into the assessment, they do not evinae honest, genuine
circumstances under which a document was filed. Thattempt to satisfy the law and thus he has not satisfied
Supreme Court has observed that even admittedly  the requirement that returns be filed in order for tax
fraudulent returns can @ returns under the tax laws, if liabilities to be dischargeable. But we have no evidence
they "appeared on their faces to constitute endeavorsto suggest that the forms appeared obviously
to satisfy the law.'Badaracco v. Commissioner, 464 inaccurate or fabricad; indeed, Mr. Colsen's 1040
U.S. 386,397,104 S. Ct. 756, 78 L. Ed. 2d 549 forms contained data that allowed the IRS to calculate
(1984). That case dealt only with defining tehs for  his tax obligation more accurately: The information
purposes of the statute of limitations; neither party  contained in the forms was honest and genuine enough
denied that a fraudulent filing that actively hindered to result in thousands of*841] dollars of abatements
calculation of accurate tax liability was considered a of tax ard interest. This contrasts, incidentally, with the
return under numerous sections of the tax codl&.at  situation inHindenlang, 164 F.3d at 1031, where the
396-97. The Supreme€ourt's objective assessment in taxpayer's forms camined essentially the same
Badaracco is compatible with the requirements of information as the substitute forms that the IRS
Beard; the fourthBeard criterion contains no mention prepared and the calculation of tax did not change
of timeliness or the filer's intent. We have been offeredubstantially.
no persuasive reason to create a more subjective
definition of "return” that is dependent on the facts and  The IRS apparently has found passessment
circumstances of a taxpayer's filing. We think that to d@turns useful, a$**10] it has required taxpayers to
so would increase the difficulty of administration and file them bdore the agency would consider proposed
introduce an inconsistency into the terminology of the offers to compromise tax liabilitieSee Payne, 431
tax laws. We therefore hold thatN6[ F.3d at 1060. Filing the forms served an important

'17] the honesty and**9] genuineness of the filer's purpose under the tax laws for Mr. Colsen. That the IRS
attempt to satisfy the tax laws should be determined did not also collect more tax as a result of [@nlsen's
from the fa@ of the form itself, not from the filer's filings does not undermine their role in determining Mr.
delinquency or the reasons for it. The filer's subjectiveColsen's ultimate liabilities. The theory of the case that
intent is irrelevant. the government espouses holds only if we consider the

accurate calculation of a taxpayer's obligations not to
be a valid purposeiat satisfies the tax laws, which we
446 F.3d 836, *841 2006 U.S. App. LEXIS 11039, **10

decline to do. Our confidence in this result derives
strength from the principle thaw["l’] "exceptions
from discharge are to be strictly construed so as to give
maximum effect to the policy of theamkruptcy code
to provide debtors with a 'fresh start.Ih re Geiger,
113 F.3d 848, 853 (8th Cir. 1997) (en banc)aff'd
sub nom. Kawaauhau v. Geiger, 523 U.S. 57, 118
S. Ct. 974, 140 L. Ed. 2d 90 (1998).

We affirm the judgnent of the bankruptcy appellate
panel.
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IRS v. Westberry (In re Westberry)

United States Court of Appeals foretlsixth Circuit
February 1, 2000, Argued ; June 6, 2000, Decided ; June 6, 2000, Filed
No. 986779

Reporter

215 F.3d 589 *; 2000 U.S. App. LEXIS 12202 **; 2000 FED App. 0189P (6th Cir.) #*4)2B00ax Cas. (CCH) P50,513; 85
A.F.T.R.2d (RIA) 2184; 44 Collier Bankr. Cas. 2d (MB) 314; Bankr. L. Rep. (CCH) P78,202

In re: Wilbur G. Westberry, Debtor. Internal
Revenue Service, Appellee, v. Wilbur G. Westberry,
Appellant.

Subsequent History: [**1] As Corrected June 9,

2000

Prior History: Appeal from the United States
District Court for the Middle District of Tennessee at
Nashville. No. 980438. Todd J. Campbell, District
Judge.

Disposition: AFFIRMED district court's
determination that income taxes should not be
consicered consumer debt for purposes of tBel301
codebtor stay.

Core Terms

U.S.C.S. § 1301, the codebtor stay set forth in the
Bankruptcy Code.

Overview

consumer debt, taxes, tax debpdebtor,

Appellant debtor incurred income tax liability.
Appellee IRS began collection against the-filimg co
debtor, and appellant moved to enforce the-debtor
stay of1l U.S.C.S. § 1301. The bankruptcy court
concluded that income taxes were consumer debt and
appellee IRS appealed. The district court reversed the
bankruptcy cour, and appellant debtor appealed. Upon
review, judgment of the district court was affirmed.
Income tax liability was not considered consumer debt,
and so the calebtor stay was not applicable. Consumer
debt and income tax liability arose from different
events. Income tax liability was involuntarily imposed
by the government for a public purpose and consumer
debt arose from an expenditure of income for personal,
family, or household purposes. Income tax liability
arose from earning money, rather than consuiop.

Outcome

purposes, household purposes, consumer, income tax, Judgment of district court affirmed that income

bankruptcy court, profit motive, statutes

Case Summary

Procedural Posture

Appellant debtor appealed from judgment of
United States District Court for the Middle District of
Tennessee, which reve&ed the bankruptcy court and
held that federal income and sedimployment taxes
were not considered consumer debt for purposed.bf

taxes should not be considered consumer debt for
purposes of the calebtor stay because appellant's
income tax liability was involuntarily imposed by the

government for a public purpose and waat incurred
for a personal, family, or household purpose.

LexisNexis® Headnotes

Bankruptcy Law > ... > Administrative
Powers > Automatic Stay > Codebtor Stay
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215 F.3d 589, *589; 2000 U.S. App. LEXIS 12202, **1; 2000 FED App. 0189P (6th Cir.), ***Cir.)

Civil Procedure > Appeals > Standards of The bankruptcy courts have determined that tax
Review > De Novo Review debt should not be considered consumer debt for
purposes of the calebtor stay.
Tax Law > ... > Tax Court >n8tards of
Review > De Novo Standard of Review

HN1[%] Administrative Powers, Bankruptcy Law > Discharge &
Dischargehility > Exceptions to

Codebtor Stay Discharge > Government Penalties & Taxes

Whether federal income taxes should be , ,
considered consumer debt for purposesiafU.s.c.s. HNS[&| Exceptions to Discharge,
§ 1301, is a question of law, which the appellate courtGovernment Penalties & Taxes
reviews de novo.

Bankruptcy Law > ... > Administrative
Powers > Automatic Stay > Codebtor Stay

A tax debt is "incurred" differently from a consumer
debt. Although it is true thatax debts may be incurred
under the Bankruptcy Code, this incurrence is not

HN2[%] Administrative Powers voluntary on the part of the taxpayer.

Codebtor Stay

The codebtor stay provides that a creditor may not Bankruptcy Law > Individuals With Regular
act to collect all or any part of a consumer debt of the Income > Eligibility > General Overview
debtor from any individual that is liable on such debt
with the debtor. 11 U.S.C.S. § 1301. Bankruptcy Law > Discharge &

Dischargeability > Exceptis to
Discharge > Government Penalties & Taxes

Bankruptcy Law individuals With Regular .. .
Income > Eligibility > Regular Income HNG6[X] Individuals With Regular

Income, Eligibility
: T
HN3[&] Eligibility, Regular Income Consumer debt is incurred for personal or

Consumer debt is defined in the Bankruptcy Codehousehold purposes, as statedlih U.S.C.S. 8§
as debt incurred by an individual primarily for a 101(8), while taxesare incurred for a public purpose.
personal, fanily, or household purposell U.S.C.S. §
101(8).

Constitutional Law > Income Tax

Bankruptcy Law > ... > Administrative HN7[X] Constitutional Law, Income Tax
Powers > Automatic Stay > Codebtor Stay

It is weltestablished, beyond cavil, that there can

Bankruptcy Law > Administrative be no lawful tax which is not laid for a public pase.

Powers > Automatic Stay > General Overview

Bankruptcy Law > ... > Administrative Bankruptcy Law > Taxation > General Overview

Powers >Automatic Stay > Judicial Review
Bankruptcy Law > Individuals With Regular

Bankruptcy Law > Discharge & Income > Eligibility > Regular Income

Dischargeability > Exceptions to .
Discharge > Government Penalties & Taxes HN8[X] Bankruptcy Law, Taxation

. . Taxes arise from the earning of money, while
* 1
M[ﬂ] Administrative Powers, consumer debt results from its consumption. Different

Codebtor Stay events give rise to tax debt than to consumer debt.
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Bankruptcy Law > Individualgith Regular Expenses > Priority > Taxes
Income > Eligibility > Regular Income _ )
HN13[¥] Exceptions to Discharge,

HNO[X] Eligibility, Regular Income Government Penalties & Taxes
Bankruptcy Law > Individuals With Regular Bankruptcy Law > Individuals With Regular

Governments > Legislation > Interpretation  HN14[X] Eligibility, Regular Income

HN10[X] Eligibility, Regular Income The Bankruptcy Code's definition of "consumer
debt" is derived from consumer protection laws.

Banking Law > Consumer Protection > Fair Debt
Collection > General Overview

In order to determine the meaning of consumer
debt, an appellate court examines the language and
design of the statute as a whole.

Real Property Law > Landlord & Tenant >
Tenant's
Bankruptcy Law > Taxation > General Overview Remedies & Rights > Fair Debt Collection
Practices Act
Bankruptcy Law > Individuals With Regular

‘.- . .
Income >Eligibility > Regular Income HN15[=%] Consumer Protection, Fair Debt

HN11[%] Bankruptcy Law, Taxation Collection Seel5 U.S.C.S. § 1692(a).

Throughout the Bankruptcy Code, Congrieas
clearly treated tax debt differently from other debts,
including consumer debt. Banking Law > Consumer Protection > Truth in
Lending > General Overvigw16[&]

Bankruptcy Law > Discharge & Consumer Protection, Truth in Lending See

Dischargeability > Exceptions to

Discharge > Government Penalties & Taxes 15 U.S.C.S. § 1602(h).

HN12[%] Exceptions to Discharge,

Government Penalties & Taxes Banking Law > Consumer Protection > Fair Debt
Collection > General Overview

Certain tax debts are not dischargeable in
bankruptcy, based partially on an assessment of the
importance d the collection of tax revenuell Real Property Law >halord & Tenant >

Tenant's
U.S.C.S. § 523(a)(1).
3 @) Remedies & Rights > Fair Debt Collection

Practices Act

Bankruptcy Law > Discharge & HN17[&] Consumer Protection, Fair Debt
Dischargeability > Exceptions to Collection

Discharge > Government Penalties & Taxes

The Fair Debt Collection Practices Act defines a
Bankruptcy Law > ... > Administrative "debt" as any obligation or alleged obligation of a
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consumer to pay money arising out of a transaction in Bankruptcy Law > Individuals With Regular
which the money, property, insurance, or services Income > Eligibility > Regular Income
which ae the subject of the transaction are primarily

for personal, family, or household purposes, whether 6iN21[&] Eligibility, Regular Income

not such obligation has been reduced to judgmeihb
U.S.C.S. § 1692a(5).

The profit motive analysis is used, and is clearly
appropriate, to determine whether a debt falls outside
the category of consumer debt. There is nothing
inherent in this test, or direction from the Bankruptcy

Banking Law > Consumer Protection > Fair Debbde to suggest, that the test defines the only category

Collection > General Overview of nonconsumer debt. Therefore, while the profit

motive analysis may assist in the determination of

Real Property Law > Landlord & Tenant > which debts are not consumer debt, it doest prohibit
Tenant's other debts from falling outside of the category of

Remedies & Rights >iF®ebt Collection consumer debt.

Practices Act

HN18[%] Consumer Protection, Fair Debt
Collection

At a minimum15 U.S.C.S. 8§ 1692a(5) o
contemplates that a debt arises as a result of the ~ HN22[&] Eligibility, Regular Income

rendition of a service or purchase of jperty or other The profit motive test is normally applied to cases
item of value. The relationship between taxpayer and jnyolving expendures. An inability to classify a
taxing authority does not encompass the type of pro particular debt as a business debt does not

Bankruptcy Law > Individuals With Regular
Income > Eligibility > Regular Income

tanto exchange which the statutory definition automatically relegate it to the status of consumer
envisages. debt.
Bankruptcy Law > Taxation > General Overview Governments > Legislation > Interpretation
Bankruptcy Law > Individuals Witegular - HN23[&] Legislation, Interpretation

Income > Eligibility > Regular Income
Precedent teaches that the case for construing one

Hng[jv_] Bankruptcy Law, Taxation statute in a manner similar to another is weakest when

L the two have significant differences.
The distinctive treatmet of taxes under the

Bankruptcy Code, as well as the distinctions between  coynsel: ARGUED: Mark H. Westlake, WESTLAKE

tax debt and consumer debt, indicate that the profit ¢ MARSDEN, Nashville, Tennessee, for Appellant.
motive test is not determinative of the issue of whether )

JUSTICE, Washington, D.C., for Appellee.

ON BRIEF: Mark H. Westlake, WESTLAKE &
Bankruptcy Law > Individuals With Regular MARSDEN, Nashville, Tennessee, for Aqtel

Income > Eligibility > Regular Income A. Wray Muoio, TAX DIVISION, DEPARTMENT OF
C JUSTICE, Washington, D.C., David English Carmack,
HN20[X] Eligibility, Regular Income U.S. DEPARTMENT OF JUSTICE, APPELLATE SECTIOI

The profit motive test deternmes that debt is not TAX DIVISION, Washington, D.C., for Appellee.
consumer debt if the debt was incurred with an eye
toward profit.
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Judges: Before: COLE and CLAY, Circuit Judges;
BELL, Distridudge1°

Opinion by: R. GUY COLE, JR.

Opinion

[***2] [*590] R. GUY COLE, JR., Circuit Judge. The
sole issue presented in this appeal is whether federal
income and selfemployment taxes should be
considered consumer debt for purposesldf U.S.C. §
1301, [**2] the codebtor stay set forth in the
Bankruptcy Code. Fdine reasons that follow, we hold
that these taxes are not consumer debt and, therefore,
AFFIRM the judgment of the district court.

16 The Honorable Robert Holmes Bell, United States District
Judge for the Western District of Michigan, sitting by
designation.
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215 F.3d 589, *590 2000 U.S. App. LEXIS 12202, **2 2000 FED App. 0189P (6th

Cir.), **2
The facts are stipulated by the parties. The The issue presented hergN1[#] whether federal
following version is taken from the decision of the income taxes should be considered consumer debt for
bankruptcy court: purposes ofL1 U.S.C. § 1301, is a question of law,
which we review de nov&ee Investors Credit
Wilbur G Westberry filed Chapter 13 on Corp. v. Batie (In re Batie), 995 F.2d 85, 88 (6th

November 5, 1997. The debtor and his nonfiling  cjr, 1993).
spouse jointly owed federal taxes for 1988 of $ _
34,525.02. The debtor's plan proposed to pay the ~ HN2[¥] The codebor stay provides that "a
taxes in full in three years. The IRS began collecti§fditor may notac{**4] .. . to collect all or any part
against the nonfiling codebr by serving a notice of of & consumer debt of the debtor from anydimidual
levy on her employer. The debtor filed a motion tothat is liable on such debt with the debtorll U.S.C.
enforce the codebor stay. The IRS objectt*3] & 1301 HN3[¥] Consumer debt is defined in the
Bankruptcy Code as "debt incurred by an individual
The tax debt relates only to income earned in primarily for a[***4] personal, family, or household
1988. In that year, the debtor was a sethployed purpose."11 U.S.C. § 101(8). Westberry argues that
insurance salesman. He imeed federal income the stay should apply t4*591] prevent the IRS from
and selfemployment taxes on his earnings. Al attempting to collect from his wife" the codebtor on
income earned in 1988 was used by the debtor anghe 1988 taxes because, as stipulated, the money that

his wife for personal, family, or household purposeshould have been paid in taxes was used for family and
-- to support themselves and their three household purposes.

dependents. No business assets were acquined
1988, except perhaps a typewriter, and no money  This is an issue of first impression for our circuit as
was spent on businesses, investments, or other well as the federal courts of appeals in general. AlImost

[**3] profit-making activities. without exceptionw[?] the bankruptcy courts that
have addressed this question have determined that tax
In re Westberry, 219 B.R. 976, 977 (Bankr. debt should not be considered consumer debt for
M.D. Tenn. 1998). purposes of the codebtor stagee, e.g. [**5] , In_re

Stovall, 209 B.R. 849, 854 (Bankr. E.D. Va. 1997);
The bankruptcy court concluded that income taxesn re Dye, 190 B.R. 566, 567 (Bankr. N.D. lIl.
could be consumer debt for purposes of the codebtor 1995); In re Marshalek, 158 B.R. 704, 706 (Bankr.
stay and that, in this case, because the taxes were N.D. Ohio 1993); In re Greene, 157 B.R. 496, 497
incurred "for a @rsonal, family, or household purpose,(Bankr. S.D. Ga. 1993); Goldsby v. United States
the codebtor stay appliedsee Westberry, 219 B.R.  (In re Goldsby), 135 B.R. 611, 613-15 (Bankr. E.D.
at 978-79. The IRS appealed. Ark. 1992); In re Reiter, 126 B.R. 961 (Bankr. W.D.
Texas 1991); Harrison v. Internal Revenue
The district court reversed the bankruptcy court, seryice (In re Harrison). 82 B.R. 557, 558 (Bankr.
hOIdIng that the tax I|ab|||ty at issue was not consumen. Colo. 1987), Pressimone v. Internal Revenue
debt because it was not incurred, but "inVOIUntarin Service (|n re Pressimone), 39 B.R. 240, 244
imposed by the government for a public purpose” and(\.D.N.Y. 1984). We find the weight of these opinions
resulted "from earning money rather than and their reasoning persuasive.
consumption."IRS v. Westberry (In re Westberry), _ — o _
No. 3:980438 (M.D. Tenn. Nov. 4, 1998). Westberry ~ FIrst HNS[#] a tax debt is "incurred" differently
now appeals the district court's decision. from a consumer debt. Although it is true that tax debts
may be incurred under the Bankruptcy Code, this
incurrence is not voluntary on the part of the taxpayer.
Il. See Reiter, 126 B.R. at 964, see also Marshalek,
158 B.R. at 706 (stating that "volition is essential” to a
classification as consumer debt in finding tigt] a

17 At the time of trial, the debtor and his wife had separated and
maintained separate households.
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vehicular accident judgment was not consumer debt otherwise. We disagree. MWhitelock, the debtor took
under Chapter 7). We may at least hope to choose to out a loan from First Security Financial (FSF), secured by
incur consumer debt; its certainty being nothing like his mother's single family home, to pay an IRS liability.

death and taxesSee Letter from Benjamin Franklin to See id. at 584. The debtor then took out a second

JeanBaptiste Le Roy (Nov. 13, 1789)

[**5] SecondHN6[¥] consumer debt is incurred
for personal or household purposes, as stated in the
statute, while taxes are incurred for a public purpose.

See Stovall, 209 B.R. at 854 (stating that taxes are
"imposed by a government for the public welfare" in

note to pay off the first note; this second note was
secured by a deed of trust on the same resider8ae
id. at 585-86. The debtor filed for bankruptcy under
Chapter 13 approximately three months latSee id.
The bankruptcy court found that these obligations

secured by real property may be considered consumer

debt, despite[*592] some language in the legislative

215 F.3d 589, *591 2000 U.S. App. LEXIS 12202, **6 2000 FED App. 0189P (6th

Cir.), ***5
the course of finding that unpaid personal propetax
on the debtor's car was not consumer debt for

history of § 101(7) [**8] -the precursor to8 101(8) --

which states that consumer debt does not include debt

purposes of the codebtor stay). The Supreme Court hascured by real propertysee id. at 587 (quoting
long noted, in other contexts, the public purpose of th¢***6] 124 Cong. Rec. H11,090 (daily ed. Sept. 28,

imposition of taxesSee, e.g., Loan Assoc. V.
Topeka, 87 U.S. 655, 664, 22 L. Ed. 455 (1874)
("We haveHN7[#] established . . . beyond cavil that

there can be no lawfitax which is not laid for a public

purpose.").

Third, HN8[ ] taxes arise from the earning of
money, while consumer debt results from its
consumptionSee Greene, 157 B.R. at 497;
Harrison, 82 B.R. at 558; Pressimone, 39 B.R. at

244.[**7] Different events give rise to tax debt than t
consumer debWestberry's obligation to the IRS arose
from the earning of income, not from his expenditure

on personal and family items.

Finally, HN9[¥] unlike taxes, consumer debt
normally involves the extension of credit.

1978) (statement of Rep. Edwards); 124 Cong. Rec.
S17,406 (daily ed. Oct. 6, 1978) (statement of Sen.
DeConcini)). The court looked to the purpose of the

debt, @ncluding that the second loan, which was used
to pay off the first loan that payed the IRS debt, served

"a family or household purposeld. at 587. The court

assumed that the debt was either consumer or business

and, because there was "no substiahindication that

the repayment of the FSF debt was in any manner

business related," it was, therefore, consumer debt.
hitelock is distinguishable from the present case

the IRS liability, noticectly incurred as in this case.
Further,Whitelock, in dictum, approvingly quotes two
cases which find that tax debt is not consumer debt.
See Whitelock, 122 B.R. at 587 n.8 (citing
Harrison, 82 B.R. at 558; Pressimone, 39 B.R. at

The sum of these material differences leads us to 245).[**9]

conclude that Westberry's tax debts cannot be
considered consumer debt for purposes of hé 301
codebtor stay.

Westberry contends that re Whitelock, 122

HN10[#] In order to determine the meaning of
consumer debt, we also examine the "language and
design of the statute as a wholeSthroyer v.
Frankel, 197 F.3d 1170, 1174 (6th Cir. 1999). 18

B.R. 582 (Bankr. D. Utah 1990) counsels us to decideHN11[#] Throughout the Bankruptcy Code, Congress

18 This court has not interpreted the "consumer debt" language
of the Bankruptcy Code, even in other contexts within the Code.
See Cohen v. De la Cruz, 523 U.S. 213, 220, 118 S. Ct. 1212,
140 L. Ed. 2d 341 (1998) (noting the "presumption that
equivalent words have equivalent meaning when repeated in
the same statute"). Our sister circuits have examined the
"consumer debt" language, as applied to other sections of the

Code, but not with respect to tax debts. See Stewart v. United
State Trustee (In re Stewart), 175 F.3d 796 (10th Cir. 1999)
(finding that a Chapter 7 debtor's funds were put to household

living expenses and, therefore, were consumer debts); Kestell
v. Kestell (In re Kestell), 99 F.3d 146 (4th Cir. 1996)
(determining, under a profit motive test, that money owed to the
debtor's former wife from a divorce judgment was consumer
debt for purposes of § 707); Burns v. Citizens Nat'l Bank (In
re Burns), 894 F.2d 361 (10th Cir. 1990) (finding that loans
taken out to play the stock market were not consumer debt, for
purposes of determining whether attorney fees should be
provided under 11 U.S.C. § 523(d)); Zolg v. Kelly (In re Kelly),
841 F.2d 908, 913 (9th Cir. 1988) (finding, in a § 707(b) case,

215 F.3d 589, *592 2000 U.S. App. LEXIS 12202, **9 2000 FED App. 0189P (6th

Cir.), **7

because the debt was only indirectly incurred to cover
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has [***7] clearly treated tax debt differently from
other debts, including consumer debt. For example,
HN12[%] certain tax debts are not dischargeable in
bankruptcy, based partially on an assessment of the
importanceof the collection of tax revenu&ee 11
U.S.C. § 523(a)(1) (nondischargeability of certain tax
debts);see also 146 Cong. Rec. S16% at *S178
(daily ed. Feb. 1, 2000) (statement of Sen. Levin)

laws.See S. Rep. No. 9989 at 22 (1978), reprinted in
1978 U.S.C.C.A.N. 5787, 58Dp*12] Westberry
makes no argumen{***8] that cases under these
similarly worded statutes guide our analysis of this

issue.r® Congress didat

3see HN15[ T ] 15 U.S.C. § 1692(a)

(quoting National Bankruptcy Review Commission Fir{@éfining "debt," under the Fair Debt Collexti Practices Act, as

Report Chapter 1: Consumer Bankruptcy (1997))

"any obligation or alleged obligation of a consumer to pay money

("Other debts are excepted from discharge because Odrising out of a transaction in which the money, property, insurance,
the inherent nature of the obligation, without regard toor services which are the subject of the transaction are primarily for
any culpability of the debtor. Regardless of the debtof{grsonal, family, or househdlpurposes”)HN16[#] 15 U.S.C. §

good faith, for example, . . . many tax clairamain

1602(h) (defining, under the Truth in Lending Act, a "consumer

nondischargeable. Society's interest in excepting thodean" as "[a transaction] in which the party to whom credit is offered
debts from discharge outweigh the debtor's need for &r extended is a natural person, attte money, property, or

fresh economic start."Bruning v. United States,
376 U.S. 358,361, 11 L. Ed. 2d 772, 84 S. Ct. 906

(1964) [**10] (noting, in the context of an application
of a provision of the prior Bankruptcy Code relating to

tax debt, that the provision "dmonstrates
congressional judgment that certain problem.g.,
those of financing governmenbverride the value of
giving the debtor a wholly fresh start."). In addition,
HN13[¥] tax debts are given a privileged status
relative to certain other debtsSee, e.g., 11 U.S.C. §
507(a)(8).

[**11] We note that although we have analyzed
whether taxes are consumeiebt based on the plain
language and meaning of the statusee Zolg v.
Kelly (In re Kelly), 841 F.2d 908, 912 [*593] (9th

services which are the subject of the transaction are primarily for

personal, family, or household

purposes").

indicate, through the legislative history 8f1301,
whether it intended to include taxes under the
codebtor stay.

[**13] HN19[F]

This distinctive treatment of taxes under the
Bankruptcy Code, as well as the distinctions between
tax debt and consumer debt, indicate that the profit
motive test, which was used by the bankruptcy cadaort
this case, is not determinative of this isstg\20[ %]
The profit motive test determines that debt is not
consumer debt if the debt was "incurred with an eye
toward profit." In re Booth, 858 F.2d 1051, 1055

Cir. 1988) (stating that consumer debt capable of plains;y, cir. 1988). This test was derived from a similar

meaning interpretation)Reiter, 126 B.R. 961, 964
(finding no need to resort to legislative history to
determine if taxesvere consumer debt unde§ 1301),
even if we were to find the statutory language
ambiguous, the legislativieistory is not decisive of this
issue HN14[#] The Bankruptcy Code's definition of
"consumer debt" is deriveddm consumer protection

that attorney fees were consumer debt because the suit was
begun "for the purpose of recovering money allegedly overpaid
in purchasing their home"); In re Booth, 858 F.2d 1051 (5th Cir.
1988). These cases do not change or detract from our analysis.
19 We note that at least two sister circuits have suggested that
taxes should not be considered "debt" under the Fair Debt
Collection F?ictices Act. For example, Begqgs v. Rossi, 145
F.3d 511, 512 (2d Cir. 1998), states:

test used under[***9] the consumer protection
statutes upon which the Bankruptcy Code's definition
of consumer debt was derive@ee id. at 1054-55.
HN21[%] The profit motive analysis is used, and is
clearly appropriate, to determine whether a debt falls
outside the category of consumer debt. There is

HN17[] The [Fair Debt Collection Practices Act] defines a
"debt" as "any obligation or alleged obligation of a
consumer to pay money arising out of a transaction in
which the money, property, insurance, or services which
are the subject of the transaction are primarily for
personal, family, or household purposes, whether or not
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nothing inherent in this test, or direction from the
Bankruptcy Code to suggest, that the test defities

Westberry also argues that income tax debt has
been deemed personal debt fdr594] purposes of

only category of norconsumer debt. Therefore, while the Tax

the profit motive analysis may assist in the

determination of which debts are not consumer debt, it
does not prohibit other debts from falling outside of the
category of consumer deb&ee Marshalek, 158

B.R. at 706 [**14] ("HN22[#] The profit motive test

is normally applied to cases involving expenditures. . . .
An inability to classjfa particular debt as a business
debt does not automatically relegate it to the status of
consumer debt.")But see Kestell v. Kestell (In re
Kestell), 99 F.3d 146, 149 (4th Cir. 1996) (using the
test to determine that because debt was rmisiness
debt, it was consumer debt).

such obligation has been reduced to judgments’
U.S.C. 8§ 1692a(5). In determining that the personal property
taxes at issue in this case are not "debts" within the meaning
of the FDCPA, the district court relied principally upon the
decision of the Court of Appealsrfthe Third Circuit irstaub
v. Harris, 626 F.2d 275 (3d Cir. 1980). InStaub, the Third

Circuit held that m{?} at a minimum, the statute
contemplates that the debt has arisen as a result of the
rendition of a service or purchase of property or other item of
value. The relationship between taxpayer and taxing authority
does not encompass thatpe of pro tanto exchange which

the statutory definition envisagesltl. at 278. We agree with
the district court thatStaub is persuasive authority and is
dispositive in this case.

215 F.3d 589, *594 2000 U.S. App. LEXIS 12202, **14 2000 FED App. 0189P (6th Cir.), ***9

Code and, therefore, the same classification should
hold under the Bankruptcy Cod®.For example, he cites
the IRS regulation that classifies interest on income tax
debt as personal interest, which cannot be deducted, to

support his argument. See 26
C.FR. 8
1.163.9T(b)(2)(I)(A). Absentany indication

from Congresssee, e.g., Trans World Airlines, Inc.
v. Thurston, 469 U.S. 111, 126, 83 L. Ed. 2d 523,
105 S. Ct. 613 (1985) (using prior interpretations of an

Fair Labor Standards Act provision to interpret language in

the Age Discrimination in Employment Act because

Congress showed detailed knowledge of the FLSA when

enacting the ADEA) obwious similarity**15] of
language or purpose between
these statutory provisionssee, e.g., Northcross v.
Board of Educ. of the Memphis City Schs., 412

20 course,
Westberr require
y does us to
not argue interpret
that the
these statutes
statutes so as to
are in give
conflict, effect to
which each law.

would, of
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U.S. 427,428, 37 L. Ed. 2d 48, 93 S. Ct. 2201 (1973)
(noting that a similarity of language and a "common
raison d'etre” indicate that two statutes should be
interpreted in the [***10] same way), we do not believe
our interpretation of the Bankruptcy Code need be
constraned by the interpretation of an entirely different
statute with a different purpose and historee, e.g.,
United States v. Meade, 175 F.3d 215, 221 (1st Cir.
1999) (stating that 'HN23[#] precedent teaches that
the cag for construing one statute in a manner similar to
another is weakest when the two have significant
differences and, here, the appellant seeks to compare
plums with pomegranates") (internal citation omitted.
[**16]

For the forgoing reasons, wd=-RIRM the district court's
determination that income taxes should not be considered
consumer debt for purposes of tife1301 codebtor stay.

21 Because we have determined that income taxes are not
consumer debt under the § 1301 codebtor stay, we need not
reach the issue of whether the Anti-Injunction Act, 26 U.S.C. §
7421(a), prevents enforcement of the codebtor stay on income
taxes. See In re Pressimore, 39 B.R. at 244.
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ﬂ IRS Logo
|| This Product Contains Sensitive Taxpayer Data ”
Account Transcript
Request Date: 01-29-2014
Response Date: 01-29-2014
Tracking Number: 100180830650
FORM NUMBER: 1040
TAX PERIOD: Dec. 31, 2009
TAXPAYER IDENTIFICATION NUMBER: 127-42-7102

SPOUSE TAXPAYER IDENTIFICATION NUMBER: 352-52-8376

JAMES & CHATERINE OHLE
<<<<POWER OF ATTORNEY/TAX INFORMATION AUTHORIZATION (POA/TIA) ON FILE>>>>
--- ANY MINUS SIGN SHOWN BELOW SIGNIFIES A CREDIT AMOUNT ---

ACCOUNT BALANCE: 5,964.05
ACCRUED INTEREST: 323 .26 AS OF: Feb. 10, 2014
ACCRUED PENALTY: 16.73 AS QF: Feb. 10, 2014

ACCOUNT BALANCE PLUS ACCRUALS
(this is not a payoff amount): 6,304.04

** INFORMATION FROM THE RETURN OR AS ADJUSTED **

EXEMPTIONS: 03

FILING STATUS: Married Filing Joint

ADJUSTED GROSS INCOME: 73,330.00

TAXABLE INCOME: 50,980.00

TAX PER RETURN: 9,505.00

SE TAXABLE INCOME TAXPAYER: 1,936.00

SE TAXABLE INCOME SPOUSE: 0.00

TOTAL SELF EMPLOYMENT TAX: 296.00

RETURN DUE DATE OR RETURN RECEIVED DATE (WHICHEVER IS LATER) Feb. 10, 2012
PROCESSING DATE Mar. 26, 2012

I TRANSACTIONS I
CODE EXPLANATION OF TRANSACTION CYCLE DATE AMOUNT
150  Tax return filed 20121105 03-26-2012 $8,957.00

n/a 8922 1-057-35626~2
806 W-2 or 1099 withholding 04-15-2010 -$1,017.00

960  Appointed representative 04-29-2010 50.00







