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I. The Appeal Starts in the Trial Court 

 

What do I mean by this?  When a client walks through the door of, say, a criminal law 

practitioner and the practitioner accepts the case, the first inclination is to not only keep the client out 

of jail for as long as possible, but to analyze the case with an eye toward either negotiating a plea or 

going to trial.  There are various considerations such as the strength of the client’s version of the story, 

whether pretrial motions should be filed, and potential witnesses to contact.  A client’s record is 

examined to determine whether there are things that need to be kept out - prior convictions and the 

like - and to determine bargaining positions in the hope of, if necessary, negotiating a plea.  A civil law 

practitioner goes through a similar process of considerations when determining how to handle, for 

instance, a divorce or custody case, or a negligence action. 

But to those practitioners, especially those who are going to also represent the client after the 

proceedings in the trial court - do you ever consider, in the event the trial is unsuccessful, that there will 

be an appeal?  Do you consider that your criminal client may be dissatisfied with the sentence that is 

ultimately imposed after conviction, or the spouse you represented may be wholly dissatisfied with the 

maintenance award ordered by the court, and will want to appeal the lower court’s ruling?  Those 

questions, and others, are yet more of what a trial practitioner needs to keep in mind as he or she deals 

with the immediacy of any case. 

So, while the case is winding its way through the lower court, remember to make your record 

with an eye toward the appeal stage.  When filing pre-trial motions, be as specific as you can.  If the 

motion is unsuccessful, you do not need to contemporaneously object when the evidence that was the 

subject of the motion is admitted during a trial (although it certainly would not cause harm to do so), 

but do remember to include the denial of the motion in your post-trial motion.   
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Also, when objecting during a proceeding, make the objection specific and state your grounds - 

an objection on unspecified grounds will not suffice as a basis for an appellate issue.  The United States 

Supreme Court held just that over one hundred years ago and it is still the law of the federal and state 

courts.  Thomas v. Lawson, 62 U.S. 331 337-338 (1858); see also, e.g., People v. Donegan, 2012 IL App 

(1st) 102325¶46 (a general objection, if overruled, will not preserve the issue for appeal).   

Remember to have a court reporter at, this author suggests, all proceedings.  Our memories are 

only as good as the speed at which we can take notes, so let the court reporter take care of that part of 

your job.  Among the proceedings that should be taken down and ultimately transcribed, are the: 

arraignment and plea in criminal proceedings; all motions hearings; any waiver of counsel or jury; voir 

dire; the trial including all objections, arguments, instructions, offers of proof, exhibits and any 

objections or offers of proof relating to the exhibit, and the verdict or entry of the findings of fact and 

law; hearings on post-trial motions; and the sentencing and post-sentencing motions in a criminal 

proceeding.   

As with most anything, it is the responsibility of the appellant to preserve the record.  See, e.g., 

King v. Unocal, 58 F.3d 586, 587 (10th Cir., 1996). In People v. Houston, 226 Ill. 2d 135 (2007), the 

defendant alleged ineffective assistance of counsel for counsel’s waiver of a court reporter for purposes 

of jury selection; a concurrent claim of racially discriminatory practice by the prosecutor in peremptorily 

challenging jurors, under Batson v. Kentucky, 476 U.S. 79 (1986), was also raised.  Because the Court 

found the lack of a voir dire record was “consequential,” and it would not be possible to fully bring the 

Batson claim absent a record of the voir dire, it retained jurisdiction and remanded the matter for 

reconstruction of the voir dire.  226 Ill. 2d at 156.  Notwithstanding the monumental challenge of 

recreating a voir dire that occurred several years before, the matter did go back to the circuit court, and 

returned to the Supreme Court in 229 Ill. 2d 1 (2008).  Ultimately, the Batson claim failed as did the 
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overlying ineffective assistance of counsel claim.  229 Ill. 2d at 9-10.  Perhaps if a record had been made 

at the time, and that it would not have been necessary to rely on failed memories in attempting to 

recreate the voir dire, there may have been a better chance for the Batson claim to have been successful 

the first time around on appeal. 

The moral of the Houston story is, if a court reporter did not take down a proceeding, and it is or 

may be of consequence to an issue on appeal, then check your local rules on the steps to prepare an 

alternate record.  In Illinois, it is possible to prepare either a bystander’s report or an agreed statement 

of facts.  Supreme Court Rule 323.  Again, check your local rules. 

And, on a last note, when arguing a motion, an objection, or a point of law, remember to cite 

case law to support your position (if any exists) and, as a help to anyone else who may eventually handle 

an appeal, spell the name of the case and give the citation to at least one of the reporter systems. 

 

II. Filing the Notice of Appeal - Appellate Court Jurisdiction 
 

Generally speaking, only final judgments may be appealed, and the appellate court must have 

subject matter jurisdiction to hear the appeal.  It is most embarrassing to have been ordered to appear 

for oral argument in your appeal, only to have the appellate court justices begin by asking you under 

what authority does the court have jurisdiction to hear the appeal.  Either have a good and correct 

answer, or be prepared to slink away when the argument is over, which could be quickly. 

What determines a final judgment could be tricky.  While the general rule is that a “final order is 

one that ‘ends the litigation on the merits and leaves nothing for the court to do but execute the 

judgment.’ Coopers & Lybrand v. Livesay, 437 U.S. 463, 467, 98 S.Ct. 2454, 57 L.Ed.2d 351 (1978)(citation 

omitted),” Somoza v. New York City Department of Education, 538 F.3d 106, 112 (2d Cir., 2008); see also 

Fed.R.App.P, Rule 4, your local jurisdiction may require specific language indicating the finality of the 
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lower court’s ruling.  For instance, in Illinois, if a judgment disposes of less than all the parties or claims 

to the action, it may nonetheless be an appealable order “only if the trial court has made an express 

written finding that there is no just reason for delaying either enforcement or appeal or both.”  Supreme 

Court Rule 304.  Also, in criminal matters, it is generally accepted that a final judgment is rendered upon 

the entry of the sentence or the ruling on a post-sentencing motion to reconsider.  Berman v. United 

States, 302 U.S. 211, 212 (1937). 

Of course, your jurisdiction may have rules allowing for interlocutory appeals.  Just as an 

example, in In re Nashville Senior Living, LLC, 426 B.R. 240 (6th Cir., 2010), the application by a 

committee of Chapter 11 unsecured creditors to appoint a certain law firm in a bankruptcy proceeding 

was denied.  It sought to appeal the order even though it was not a final order.  The Bankruptcy 

Appellate Panel was authorized to hear appeals from  “(1) final judgments, orders and decrees; ... and 

(3) with leave of court, from other interlocutory orders and decrees.” 28 U.S.C. § 158(a).  In the 

bankruptcy arena, at least in the Sixth Circuit, there is a four-part test to determine if an interlocutory 

order is appealable - review is allowed if orders involve a controlling question of law as to which there is 

substantial ground for difference of opinion and an immediate appeal of which may materially advance 

the ultimate termination of the litigation. 28 U.S.C. § 1292(b); see Cardwell v. Chesapeake & Ohio Ry. 

Co., 504 F.2d 444 (6th Cir.1974).  The Panel found that the order denying appointment of specific 

counsel did not meet the test.   

Your local rules may be more straightforward as to what may be appealed prior to a final 

judgment.  For instance, in Illinois, we have Supreme Court Rule 307, which sets forth, in fairly plain 

language, “Interlocutory Appeals as of Right,” and Supreme Court Rule 308, which covers certified 

questions that do not otherwise qualify under Rule 307.  We also have Supreme Court Rule 604, which 

allows for other, pretty limited, instances of interlocutory appeals in criminal matters. 
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So, again, the moral of the story here is check your local rules and be sure that the appellate 

court will have jurisdiction over the question and your case before filing that notice of appeal. 

Also, check your local rules of appellate practice to see whether, and where, a jurisdictional 

statement needs to be included in your brief on appeal.  Here in Illinois, there is such a requirement, and 

the appropriate section of the Supreme Court Rules must be included, as well as any constitutional 

provisions that create jurisdiction in the appellate court.  Even if your jurisdiction does not require a 

jurisdictional statement, it cannot hurt to include such a provision if only to avoid any questions later on 

(although, that being said, you could get an argument from your opponent that there is no jurisdiction 

so be prepared!). 

And on that note, be sure you timely file the notice of appeal following the entry of the order 

being appealed.  Check your local rules but, here in Illinois, litigants have 30 days in which to file the 

notice of appeal.  Supreme Court Rules 303, 606.  There are steps to take if the deadline has passed, for 

instance Illinois Supreme Court Rules 303(d) and 606(c), but filing a motion to file a late notice of appeal 

is not optimal.  If a filing deadline is missed, the appeal will be dismissed not only in Illinois but in most 

other jurisdictions.  See, e.g., Archer Daniels Midland Company v. Barth, 103 Ill. 2d 536 (1984); Bowles v. 

Russell, 551 U.S. 205 (2007). 

Just as a final note, it is possible that you could get a ruling from a lower court that is in your 

favor but you just do not like something about the court’s reasoning or wording of the final order.  Well, 

as an old torts professor of mine used to say, too bad, so sad.  You won.  You have nothing to appeal.  

See also, e.g., Pollution Control Industries of America, Incorporated, v. Van Gundy, 979 F.2d 1271 (7th 

Cir., 1992).  Be satisfied with your win. 

 

III. Obtaining and Reading the ENTIRE Record on Appeal 
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All right, you have your final judgment, you have determined there is appellate court 

jurisdiction, and you have timely filed your notice of appeal.  Or you are an appellate practitioner and a 

case has come to your desk and all those boxes have been checked.  Next step is obtaining the record on 

appeal and reading it. 

As already noted, the appellant in any appeal bears the responsibility of providing a full and 

complete record.  Supreme Court Rule 323; People v. Banks, 378 Ill. App. 3d 856 (2d Dist. 2007).  Illinois’ 

Rule 323 allows for alternative forms of a record on appeal - an agreed statement of facts, or a 

bystanders' report - if an actual transcript is unavailable; undoubtedly, your local rules have similar 

provisions.  So, if, for some reason, you have not heeded the earlier-given advice of having a court 

reporter for every proceeding, this author strongly suggests you familiarize yourself with those rules and 

take advantage of them, particularly if there seems to be an issue that will be relevant to your appeal.  

And, if you were not the trial attorney, your rules may require that you contact that trial attorney 

immediately to get the ball rolling on preparation of the alternative form of record.  Remember, as with 

everything in an appeal, the record is prepared for the purpose of providing the reviewing court an 

adequate record from which it can dispose of the issues being raised, preferably in your favor. 

What this section of this outline is really suggesting is that you, as the appellate practitioner, 

read the entire record after it is filed.  You may have been the trial attorney and may believe you recall 

exactly what happened on any given date, and in any given proceeding.  You may be surprised when you 

read the record that your memory is a bit off.  You may have been swept away with the eloquence of 

your argument, the inanity of your opponent's argument, or the succinctness of the trial court's ruling to 

have an accurate memory of what actually occurred.  As for any appellate practitioner - whether private 

counsel who handled the trial, or government appellate counsel looking at a prosecution with fresh 
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eyes - reading the entire record is the starting point from which you will ultimately winnow down the 

issues to be raised to the appellate court.  

You will also need to be intimately familiar with the written record on appeal.  When you get to 

writing your brief for the appellate court, you will need to have accurate citations to the portions of the 

record in both the neutral statement of facts as well as the argument offered on the issues.  And, when 

you get to oral argument, should you have one, there will invariably be a question from a justice that 

will require you know precisely where in the record the answer may be found.  So read carefully, fully, 

and take copious notes.  Err on the side of over-inclusion as to what you are writing down.  Many an 

appeal has been lost by a misquote to the record when notes have been inaccurate and the quote 

unchecked.  

Everyone has their own system for note-taking.  Whether you take handwritten notes, use a 

computer, or use the "post-it" system, be accurate in citations to the pages of the record, the dates of 

proceedings and issuance of written orders, and the contents of the record.  When I began in appellate 

practice, I used the pen-to-paper method of note-taking (no computers yet!).  I still believe that the act 

of reading the words on paper and then applying the kinetic energy of placing my version of the words 

on my own paper increases my comprehension and retention of the material.  There are times that I still 

use the pen-to-paper method, particularly if it is a short record. 

Longer records, though, present a different problem.  I have had cases in which the appellate 

record is upwards of 5,000, with one that I recall being approximately 17,000 pages.  Talk about hand 

cramps.  So, not all that long ago I started using the computer to take all my notes.  I still have not 

developed the Dragon-Speech method as some of my colleagues have.  I still use the keyboard.  So I 

read the record page by page and take my copious notes on a form (included at the end of this outline) 

to type my notes.  The beauty of the computer system is that it is searchable.  When I determine the 
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issues to be raised, I can simply plug in a search for the relevant terms from the record, or the relevant 

witnesses or dates of proceedings needed to support the issue, and, voila, there they are.  I will, on 

occasion, print up my computerized notes to have a hard copy – why, I am sometimes not sure.  Perhaps 

it is my old-fashioned distrust of computers crashing and losing my work (which has, indeed, happened).  

But, as long as the computer does not crash, or my USB remains able to be read, my notes are with me 

for eternity and not subject to ink-fading over the years (which has, indeed, also happened). 

The computer notes also come in mighty handy when doing a reply brief.  Let’s say my opponent 

makes a reference to the record that just doesn’t sit right in my memory.  I can simply do a search for 

the page number my opponent has (with hope) provided and can double check.  Of course, at the reply 

brief stage, it might be worth it to request from the appellate court the record just so that you can not 

only check the opponent’s references, but also double check your own. Another advantage to the 

computer method is that in the event, heaven forbid, you are unable to complete the appeal for some 

reason, your notes are legible to whomever takes over the case (assuming software compatibility). 

For those people who rely on the post-it method of note-taking, all I can say is to each his own.  I 

cannot fathom the security or reliability of this method once the actual appellate record is out of your 

hands.  For instance, in our government agency, we get the official appellate record from the appellate 

court after it has been received from the circuit court clerk.  When our brief has been filed, the record 

goes back to the appellate court and then on to our opponent’s office.  Once that office is done with the 

appellee’s brief, the record goes back to the appellate court.  The post-its that were so carefully placed 

as indications of matters of importance were removed prior to the record going back to the appellate 

court in the first instance, so where is the record of those relevant matters?  It ultimately is a matter of 

choice and your own style, but I simply do not see the safety in using the post-it method. 
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As for reading the ENTIRE record, I cannot stress this step enough.  We all have stories from law 

school in which a student is presenting a case during class, emphatically stressing the holding of the 

court, only to find that he or she missed the word “not” – which significantly alters the holding.  The 

same can happen when reading an appellate record.  There may be handwritten orders from the lower 

court that are difficult to decipher, there may be pages stuck together, or, as has happened on more 

than one occasion to me, a court reporter has simply, and accidentally, skipped either whole dates of 

proceedings or pages of a proceeding when transcribing the notes.  There is nothing worse than filing a 

brief arguing a specific issue, only to have your opponent come back in the responsive brief, with an 

accompanying motion to supplement the record with transcripts of a proceeding that had been missed, 

flatly negating your argument. 

So read every page of the trial court file that is in the appellate record, read every page of the 

transcripts of every proceeding, read every word of the instructions that have been given to the jury, 

read every motion, order, finding, just read everything.  Make photocopies of pages that you know are 

going to be relevant and important to your issues – or that you know will have to be included in the 

appendix to your brief, assuming one is required.  Knowing the record inside and out, every single page 

of it, will make your brief more complete, your oral argument more persuasive, and your credibility in 

the eyes of the judges before whom you argue higher. 

 

IV. Development of Theory of Appeal and Issue Spotting 
 

Just as there must be a theory of defense in the trial court, so, too, should there be a theory of 

the case on appeal.  An appellate brief should not be some disjointed collection of issues.  Rather, there 

needs to be an overlying theme, something tying together the trial issues, or the trial issues with the 

sentencing issues, and so on.   As a former musician, I oftentimes visualize a phrase marking over the 
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sections of my brief, so that there is a cohesiveness to the appeal, and it forms a brief that the justices 

can easily feel and understand. 

One way to begin exploration of a theory of the case is to, after reading the entire record on 

appeal, choose one sentence that stands out to you - “She said she was 18 years old,” - an appeal from 

an aggravated sexual assault based on age and inability to consent; “I just didn’t know what to do” - an 

appeal in a murder case in which the defendant, an individual with developmental and intellectual 

disabilities, was placed in charge of young children and one child began choking on a hot dog (the first 

degree murder conviction in this actual case was reversed and the matter remanded for a new trial at 

which the jury would be instructed on involuntary manslaughter, People v. Watkins, 3-03-0621 (Rule 23 

Order, June 23, 2005); the second trial ended in mistrial, and the defendant was convicted of 

involuntary manslaughter after the third trial; because of the time he spent in prison during all the 

appeals and trials, he was released to society the day after his verdict was returned). 

I am not talking, here, about the rhetoric used in presenting the argument on the issues you 

have developed.  I am talking about an over-arching theme or theory to which all the issues can relate.  

An example is a case I had several years back.  A young woman, mother of two, was convicted of 

aggravated driving under the influence of alcohol in causing the deaths of five teenagers.  My client had 

no criminal history except for a minor traffic incident years before this offense.  She was a certified 

nurse’s assistant, she cared for Alzheimer’s patients in a memory home, she helped care for her own 

elderly grandparents, she provided extra care for one of her children who suffered from severe asthma, 

she was always helping others in many different ways.  There was my theme.  On the night of the 

offense, she helped a young relative go to another cousin’s house to listen to music.  While her relatives 

were listening to music, she went to help an aunt after a party for her own child; while there, she had a 
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beer, and a “Jager bomb.”  When she went back to pick up her young relative, the house was teeming 

with other teenagers, many of whom had brought alcohol and/or drugs and made a party out of it.  

Trying to help some of the teens get home when they were unable to drive safely, she, admittedly 

mistakenly, allowed eight teens to cram into her car that was designed to hold only five.  With the teens 

sitting on each others’ laps or laying across laps in the back seat, she drove off, getting directions from 

several of the teens at once.  Someone bumped into her seat; she turned to see what happened and, 

when she turned back, headlights were bearing down on her from in front.  She swerved, lost control of 

the car, skidded into a pole, and four of the teens were killed on impact with another dying a week later.  

The remaining teens and she received multiple, and permanent, injuries.  She was sentenced to 15 years 

imprisonment after a highly emotionally charged sentencing proceeding (she was actually escorted from 

the courtroom twice because she was so emotionally distraught at what she had caused). 

It was a tragic case all the way around.  The only issue I could argue had to do with the 

constitutionality of a provision of Illinois’ aggravated DUI statute that could have allowed probation 

under “extraordinary circumstances,” and the excessiveness of the 15 year sentence which was 

imposed.  But how to deal with the horror of what happened?  The theme of how my client was trying 

to help the teens, as she did with everything in her life, came into play.  The theory was relevant to the 

statutory definition, or lack of one as it turns out, of “extraordinary circumstances,” and it was relevant 

to the excessiveness of the sentence.  I could see the musical phrase markings as I drafted the brief, and 

used the same theme in oral argument. 

As for that oral argument, I had never seen the courtroom as packed as it was that day.  The 

case had received much publicity when it happened, and the notoriety remained through the appeal 

stage.  The appellate courtroom in which I primarily practice is fairly small, with only two rows of seats 

for the audience.  On this day, those seats were filled, there were additional seats set up in the well right 
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behind my chair and my opponent’s chair, there were additional seats along the walls behind the court 

deputy and the opposite wall behind the court clerk, and there were people standing in between seats.  

The press was there, families of all the victims and my client were there, colleagues of mine and my 

opponent were there, trial counsel and the trial prosecutor were there, and who knows who else.  I had 

to find the fine balance of my theme and overplaying the sympathy for her yet respecting the families of 

the victims and those victims still alive.  After the argument, the court thanked both me and my 

opponent for our sensitivity to the situation and complemented us for our restraint and professionalism.  

The case still haunts me, but I do appreciate the comments from the court. 

Sometimes you may have a client or a case that is so utterly despicable that finding a theme or 

overarching theory is difficult.  But it can be done, and I strongly recommend it.  It will help provide the 

cohesiveness to your brief and argument (both written and oral), and it will help move you along as you 

prepare the appeal. 

One other thing to remember when writing the arguments in a brief is that there is no rule 

against referring to other arguments in your brief.  Just as the basic theme of Dvorak’s New World 

Symphony is repeated throughout the symphony, you can use aspects of your theme in several different 

arguments.  For instance, suppose your first argument, again in a criminal case (sorry), is that the 

evidence was insufficient to prove guilt beyond a reasonable doubt.  Part of the argument is that your 

client has intellectual challenges, so could not form the intent necessary for the charged offense.  There 

is no reason why, in perhaps a separate argument challenging the sentence imposed, that your client’s 

intellectual challenges could not be used to mitigate the sentence.  It is perfectly reasonable to refer the 

court to your first argument where your client’s mental health and intellectual challenges played such an 

instrumental part in the sufficiency of the evidence generally that they should not, also, have been 

instrumental in mitigation of sentence.  (“The Court is respectfully asked to refer to pages ___ of 
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Argument I where it is argued that....”)  The point is emphasized, without being too pushy, that an 

aspect of your overarching theory of the appeal is relevant to multiple issues and should, therefore, play 

in the court’s findings and ruling. 

It is also suggested that, if you have multiple issues relying on the same basic tenets of law, you 

might consider doing a “General Law” section before the arguments.  Why repeat unnecessarily - you 

will only make it that much more time-consuming for the justices reading your brief.  For instance, let’s 

say you are raising an ineffective assistance of counsel claim with six subheadings.  It is unnecessary to 

repeat the basic proposition of law found in Strickland v. Washington, 466 U.S. 668 (1984), when setting 

forth the relevant law in each of the six subsections; just set it out in a “General Law” section at the 

start, and apply the standard in each of the subsections.  Such a “short cut” type approach will save the 

justices time in their busy schedules, and it will ultimately be appreciated. 

We all learned in law school how to spot issues, so I will not go into that in depth here.  But, in 

case you have forgotten, keeping up on the law will help immensely when searching for issues in a given 

case.  A perfect example of that was one I had recently where my client was charged with aggravated 

battery, with the aggravating element being that the battery allegedly took place on public property, 

that being the transportation department property of a school district.  Fortunately for me, I had, not 

long before getting the case assigned to me, read an advance sheet of a case in which the appellate 

court held that a school bus was not “public property” because its primary purpose was to transport 

only school children and was not otherwise open to the general public.  I argued that, if a school bus was 

not “public property,” neither was the property upon which the buses were housed, i.e. the school’s 

transportation department.  My client won.  Her aggravated battery was reduced to a misdemeanor and 

she was sent back for new sentencing.  Moral of the story, keep up with the law both before and after 

your brief is filed. 
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You should read the record as a whole with the mind-set of an advocate for an aggrieved 

litigant. This is not the time for neutrality or to play “devil’s advocate” for your opponent, although 

those mind-sets will be needed later in the brief-writing process. Put yourself in the shoes of your client 

and keep an open mind. 

Reading the record of a jury or bench trial is different.  At a bench trial, there is a presumption 

that the judge disregards incompetent evidence and improper arguments, usually rebuttable only by 

showing that (a) the judge erroneously overruled an objection, or (b) the judge explicitly relied on 

improper evidence or arguments. Thus, far fewer evidentiary issues, or prosecutorial misconduct issues 

in a criminal case can be raised, because we are usually limited to those matters where counsel objected 

and the objection was overruled, or to situations where the judge indicated he/she was influenced by 

the impropriety. 

There is no such presumption at a jury trial, however. Thus, your ability to raise issues that were 

not perfectly perfected is much less limited (i.e., by raising the error as one of plain error or as one of 

ineffective assistance of counsel in a criminal matter). 

In my old days of pen-to-paper note-taking, I would mark potential issues with a red pen – a 

really big circle around it – if I knew immediately that an issue presented itself.  I would mark possible 

issues with a black question mark in the side margin of the legal paper.  With my computer note-taking, I 

use different color highlighter for issues or potential issues – a different color for each of these (red for a 

definite issue, yellow for something I need to look into more, and pink for something that just bothers 

me but probably is not an issue).  Of course, when I print out the notes those colors do not appear, so I 

do rely heavily on my notes on the screen (thank goodness there are “side by side” windows!). 

Generally, there are some things to look for when looking for issues:  
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1. Anything that strikes you as unfair (looking at things from your client’s point of 
view) 

 
2. Anything that strikes you as unusual or strange 

 
3. Any of your client’s motions that are denied 

 
4. Objections by your client’s counsel that were overruled, and   objections by 

the opponent that were sustained 
 

5. Instances of incompetence or ineffectiveness by defense    counsel 
(in criminal matters) 

 
6. Instances of prosecutorial and judicial unfairness which may   not have been 

objected to – any potential erroneous conduct   or statements on the part of the prosecutor or 
the judge 

 
7. Jury selection issues 

 
8. Validity of jury and counsel waivers 

 
9. Close review, phrase by phrase, of jury instructions 

 
10. Sufficiency of the evidence 

 
11. Sentencing issues – excessive sentence, illegal sentence,   improper 

factors considered by judge, failure to consider    mitigation; final judgment issues, 
findings of fact that do    not jibe with the evidence at trial, etc. 

 
12. Post-trial and post-sentencing motions 

 
 

V. Statement of Facts 

Generally speaking, a Statement of Facts must be presented in a neutral tone, and include those 

facts or evidence relevant to the issues you are presenting in your arguments.  I could leave it at that, 

but, of course, that will not happen.  So, here are some suggestions in writing your Statement of Facts: 

1.  Be Accurate – do not overstate or exaggerate your facts,  
and do not be argumentative - state facts, not conclusions from   facts, or 

characterizations 
 

2.  Do not omit damaging facts - they will come back to haunt  
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you when your opponent raises them – put them in your   
 Statement of Facts and deal with them in your argument portion 

 
3.  Support facts with citations to the record 

 
4.  Include only relevant facts, tailored to the issues being   

 presented in your arguments 
 

a.  Summarize facts and go into greater detail in the actual   
 argument portion of the brief 

 
b.  Write an integrated statement of facts not witness by   

 witness – you are not Scott Throw or John Gresham, but  
you are telling a story (unbiased yet from your client’s   

 perspective) so do not go witness by witness, but go the    most logical 
order, reorganizing witnesses to make it more    easily understood and without needless 
repetition (combine    witnesses, i.e. “Officers Smith, Jones, and Doe testified   
 similarly that....”); keep in mind that the reader knows    nothing about the facts 
of your case so if the facts are  

placed chronologically, you are telling the reader a story   
 with a beginning, a middle and an end with each part of    your story leading to 
the next; the more you impart the    sense that you are developing a narrative, the 
easier it will    be for the court to follow what you say. 

 
5.  Neutral does not mean boring, and it does not preclude   

 presenting the Statement of Facts in a manner emphasizing your   client’s position 
– you can  

 
a. include an introductory paragraph focusing the reader’s   

 attention on what is actually in dispute 
b. use subheadings to highlight or simplify 
c. diffuse the impact of harmful facts by emphasizing   

 favorable facts by mixing direct/cross testimony,    
 witness/witness testimony 

d. organize the Statement of Facts to show how error   
 permeates the entire record 

 
It should go without saying that if you do not know the basic rules of grammar, you are in big 

trouble. No matter how well organized your facts are, or your arguments, if they are riddled with 

grammatical errors, your brief is simply not going to be acceptable. For those of you who are deficit in 
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this area, buy a good reference book and refer to it often.  Strunk and White’s Elements of Style is still 

the basic go-to as far as I am concerned.  But, the reference books by Bryan Garner are equally as good. 

Try to avoid too much detail.  For example, your client was charged in a multi-count indictment. 

Prior to trial, however, the State dismisses all but three counts. Don’t list the original counts as they are 

totally irrelevant (unless, of course, there is some reason to otherwise list them such as improper 

reliance on the dismissed counts by the trial court or something of that nature). Generally, motions for a 

directed verdict, closing arguments and arguments for a new trial, can be eliminated from your facts.  

That being said, if you are raising an issue of prosecutorial misconduct in presenting an improper closing 

argument to the jury, there is no need to go into all the sections of the improper argument in the 

Statement of Facts.  The argument can be referenced, but then drop a footnote and explain that the 

argument will be explained more fully in the argument portion of the brief. 

Additionally, avoid slanting the facts so that you lose all credibility with the court.  Although we 

always argue that the evidence is "closely balanced," in reality it is not always true. When you are stuck 

with bad facts, you have to deal with them and move on.  For example, you simply cannot ignore the 

fact that your client gave a statement.  You do not, however, have to go through every gory detail of the 

confession. Rest assured, the State will do that for you. If you neglect to mention the fact that three 

eyewitnesses identified your client, though, the court may well discount your statement of facts as well 

as your legal arguments.   

Remember, a court that can trust you and respect you will pay attention to your Statement of 

Facts and arguments if you are honest in your presentation of the evidence.  If you slant your Statement 

of Facts or if you avoid negative facts, you will have lost credibility not only for you but, more 

importantly, for your client. 
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VI. Argument Headings 

An effective argument heading will set out, in as few words as possible, the basic question you 

are asking the court to decide.  I say in as few words as possible for a reason.  Judges or justices are 

busy, busy people. They read many briefs, they handle many cases.  So keeping your argument heading 

short will encapsulate the theory and question you have presented to them, and they can then focus 

just on the issue rather than extraneous information. 

Writing the argument heading is a craft that can be difficult to master.  Ideally, the argument 

heading should, under one theory, be less than 75 words.  My theory is to make it less than one-quarter 

of the page.  But in that short space, you need to inform the court of the facts and law relevant to your 

issue, and set forth your theory of the appeal.   

There are different thoughts on this, but abandoning “whether” in your argument heading is 

preferred.  In Illinois, there is a section of the appellate brief in which the issue is set forth, and then the 

argument heading will answer that issue.  So, it is not uncommon to see the “whether” in the issue 

statement, which is usually one sentence such as, “Whether the trial court abused its discretion when it 

overruled trial counsel’s objection to.....?”  But the argument heading answers that question.  As an 

example: 

The property comprising the transportation department for  
the Rockford Public Schools is not "public property" for  
purposes of the aggravated battery statute.  Ms. Latin's  
conviction on the offense of aggravated battery, then, must  
be reversed or reduced to simple battery. 

 
Notice there are two sentences.  There is no rule of which I am aware that says an argument 

heading, or issue, must be one sentence.  In fact, depending on the actual issue being raised, of course, 

an argument heading lends itself more to multiple sentences and I strongly encourage you to use that 
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form.  It is most difficult to parse out a 75-word single-sentence heading as opposed to breaking it down 

into grammatically correct, and informative, separate sentences of 10 to 15 or so words each. 

An issue heading, as opposed to the argument heading, will be in the form of a question.  There 

are some writers who recommend applying the ideas I have set out for the argument heading to the 

issue, and then putting the last sentence into the form of a question.  That makes sense if that is what 

your jurisdiction allows.  In Illinois, and you should check your statutes and rules on this, Supreme Court 

Rule 341(h)(3) illustrates the “Issue Presented” as: 

“Whether the plaintiff was guilty of contributory negligence  
as a matter of law.”  

[or] 
 

“Whether the trial court ruled correctly on certain objections  
to evidence.” 

[or] 
 

“Whether the jury was improperly instructed.” 
 
Again, the heading of the actual argument would answer that straightforward question by 

incorporating the relevant facts and law, and setting forth your theory of the issue.  The issue presented 

will have only one answer – obviously the one you want from the court – and, at the risk of being 

repetitive, your argument heading will provide the court with that answer and the basis for it. 

As with “whether” in an argument heading, I also do not like using the “under-then” method of 

presenting the argument.  An example: “Under Illinois law...., then....”  To me, that is to vague as to 

what the basic theory is.  Just state your case. Here is another example: 

The conviction on resisting an officer while engaged in  
the execution of his duties must be reversed.  Mr. [] was   

 lawfully walking along the roadside, not displaying any  
need for officer assistance, so that Officer Lewis' stop and   seizure of the 

defendant was unlawful.  Consequently,  
Lewis was not engaged in the lawful execution of his duties  
so that the defendant did not have to submit to a pat-down 
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search. 
 

This may be a good time to include a thought on typeface and font.  Most courts have issued 

rules on the size of the typeface and preferred fonts, and line spacing, so check your local rules.  The 

reasons for the rules are, in my opinion, the judges and justices read so much they just want to make it 

easier on their eyes, and uniformity amongst all the materials they have to read does not require 

constant eye strain as the eyes adjust to different fonts and sizes.  As for line spacing, it can go, really, 

without saying, that double space is preferred within the text of the brief. 

But the argument heading is a different beast.  You want the court to easily see, literally and 

figuratively, what your issue and theory are with the relevant facts.  My opinion is to make it stand out 

and I always use a boldface in the argument heading.  Notwithstanding the appearance of the headings 

included in this section, I also use caps for the whole thing.  Admittedly, I have an ongoing battle with 

another attorney in my office as to the efficacy of using caps and boldface, but we have compromised 

with me using 1.5 line spacing rather than single space in the heading.  I have seen people who use the 

caps for every initial letter of each word; to me that just looks stupid and it is not what you would expect 

from a sentence.  Never does a newspaper or novel include caps on every first letter of every word in 

every sentence; doing so in a brief just doesn’t make sense to me. 

 

VII.  Standards of Review 

Once again, check your local rules as to whether, and where, a section devoted to establishing 

the standard of review for the issues being raised must appear in your brief.  Here in Illinois, Supreme 

Court Rule 341(h)(3) requires the inclusion of the standard of review for each issue, with citation to 

authority, in the appellant’s brief.  The Rule provides that the standard of review may appear within the 

discussion of the issue in the argument portion, or it may appear under a subheading prior to the 
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discussion in the argument.  There are five appellate court districts in Illinois – with conflicting rules as to 

where the standard of review should appear so checking the individual appellate court’s rules is 

required.  The standard of review need not be included in the appellee’s brief. 

Likewise, the Federal Rules of Appellate Practice, Rule 28(a)(8)(B) requires the appellant to set 

forth the standard of review within the discussion or set forth as a subheading.  As with Illinois, the 

Federal Rules do not require the appellee to include a standard of review unless there is some 

discussion as to the correctness of the standard set forth by the appellant. 

Moral of the story, check your local rules.  If you are unsure, either consult with an appellate 

practitioner with more experience or simply call the court clerk. 

A discussion of what the appropriate standard of review is in any given case is simply not 

possible here since there is such a wide range of possible appeal issues.  Generally, the standard is 

premised on the level of deference to a lower court’s ruling or finding.  For instance, an abuse of 

discretion standard will accord great deference to the ruling or findings by a lower court, Piper Aircraft 

Company v. Reyno, 454 U.S. 235 (1981), whereas de novo review allows the appellate court to look at an 

issue anew.  See, e.g., Ornelas v. United States, 517 U.S. 690 (1996) (allowing for independent review of 

reasonable suspicion and probable cause determinations).  Of course, there are several other standards 

of review within that range – preponderance, manifest error, clear and convincing, and so on.  So, check 

the law on the issues you are raising and include the standard in your brief, if it is required.  Even if it is 

not required, knowing the standard of review will help focus your legal argument for yourself, if not the 

court. 

 

VIII.  Writing the Legal Argument 
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The basic outline of a legal argument is one we all learned in law school:  introductory 

paragraph, standard of review, the applicable law, relevant facts from your case (which sometimes can 

come before the applicable law), synthesis of the facts with the law, and the conclusion.  

Straightforward, no problem. 

But, people who have learned the basic rules of grammar and writing when they were in 

elementary and high school, tend to either forget those rules or ignore them as they age.  Don’t do that.  

Get a good book on grammar – Strunk and White’s The Elements of Style is a good start, but there are 

many, many more to consult when you have a question as to sentence structure. 

Also get yourself a copy of a book on legal writing and keep it nearby.  Bryan Garner has become 

almost the guru of legal style and has many books available.  And, make sure you have a recent copy of 

Harvard’s The Bluebook:  A Uniform System of Citation. 

Another thought is to keep a copy of a good thesaurus on your desk.  Roget’s is the old standby, 

but you can consult your computer as well – not only is Roget’s available but many others are right there 

at your fingertips. 

We all went to law school.  We all had to learn the Latin phrases used in the law.  But, really, we 

don’t actually remember the meanings of all of those phrases.  Res ipsa loquitur may be about the only 

one we actually recall.  So why use them in writing?  There are some justices and judges who pride 

themselves on knowing numerous phrases, not only in Latin but other languages, and will pepper their 

opinions and rulings with those phrases.  Generally speaking, though, the judges and justices are just like 

you and would rather see something in English that can easily explain the thought behind that foreign 

phrase. 

And, in my opinion, legalese should be abandoned in all legal writing – from contracts to leases 

to appellate briefs.  The “hereinbefores” and such had a life a hundred years ago, so come into the 21st 
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century for gosh sake!  If I did not have to use it (as it is expected by the courts before which I usually 

practice and by my agency), I would even do away with the “For the foregoing reasons...” or the “For all 

the reasons set forth...”  The court just read the argument, it knows the reasons you are asking for relief, 

so just summarize your argument in a sentence or two and ask for the relief sought. 

Also, avoid using cliches.  I admit I fall into the “at first blush” trap once in awhile, but there are 

worse cliches that should really not be included in a written document.  For example, the old “accident 

waiting to happen,” or “bone of contention” should be abandoned.  There are many more and, when 

you read through and edit your brief, find them and eliminate them. 

Another suggestion is to read various types of material.  I know we all have busy schedules, but 

read a novel (a good, well-written one), read the newspaper, or read a literary magazine.  As I wrote 

previously, you are not writing a novel, but the language used in other types of writings is more 

picturesque, it is more evocative of the thoughts the writer is trying to express.  There is no reason why 

we cannot use the same language to convey our legal argument to the court. 

Let’s say you take the argument heading, above, about the man lawfully walking along the 

roadside.  If the word “lumbered” was used in the argument to describe the man’s gait, it may make a 

judge believe he was walking with difficulty and was actually in need of assistance of an officer intent on 

offering his community-caretaking services.  The same goes for the use of the word “stumbled” or 

“swaggered” or even, conversely, “strode.”  The fact is, that client was simply walking – with no 

excessive speed or lack of speed – along the side of a highway as he headed to a fast food restaurant.  

Use of the simple word, “walked,” therefore set the stage for the court to understand that the client 

was not doing anything unusual, and was not doing anything to draw unwarranted attention from a 

police officer driving by. 
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On another note (cliche), I believe that contractions have no place in a legal document.  There 

are people who will disagree with that.  But, a court is entitled to respect and using common 

contractions do not convey respect.  Common contractions can be used in everyday speech (preferably 

not in oral argument, but it is more acceptable there than in a writing), they can be used in non-legal 

documents, even, aha, in this outline.  But when writing a legal document, no. 

Here are just 10 more suggestions for your writing (believe me, there are a lot more than this!): 

1.  Avoid overuse of block quotes – it is almost a guarantee that 
a court will skip over them 
 
2.  Do not always refer to your client as the appellant, appellee, 
respondent, petitioner, and so on – your client has a name so use  
it 
 
3.  Do not always refer to your opponent as the appellant,  
appellee, respondent, petitioner, and so on – you may be  
opponents on the legal stage, but your opponent still has a name 
and it goes a long way toward impressing the court of your  
professionalism and civility 
 
4.  Avoid overuse of “that” – learn when to use “which” 
 
5.  Use active verbs to describe your facts and minimize adverbs 
and adjectives (is something really “extremely terrible?”) 
 
6.  Avoid sexist language – use a gender neutral description like 
“person” or  “they” or an occupational description like “lawyers,”   unless 

you are referring specifically to a person whose gender is   known (if your client is male, of 
course refer to him as “he” or   “him,” and so on) 

 
7.  Avoid acronyms or abbreviations unless they are well-known 
and well-recognized – everyone knows what the IRS is, but do   you know that 

the DCSS is the Division of Child Support    Services which is under the DHFS, or the 
Illinois Department of   Healthcare and Family Services; spell out the agency or   
 organization the first time and then you can refer to it by its   initials or acronym but 
try to do so sparingly 

 
8.  Think back to when you learned how to write a paragraph  
and use that in your legal writing – topic sentence, expansion  
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on the topic with a few other sentences (please, please avoid   single sentence 
paragraphs!), conclusory sentence (not a sentence   that, in actuality is the topic sentence 
for the next paragraph!) 

 
9.  Learn the proper use of the serial comma – the comma does,   indeed, 

come before the conjunction prior to the last in your  
series 
 
10.  Try to avoid the use of “clearly” or “obviously” – I must   admit I use 

those phrases on occasion but I have been trying to   eliminate them from my writing as they 
can be interpreted as   condescending 

 
Finally, at least for now, avoid the use of string citations when making your legal argument.  Find 

the case that best supports your proposition and cite it with the precise page and to the reporter system 

that is acceptable for your court (check those rules again!).  String cites do not impress, and they break 

up the flow of your argument making it difficult for the court to follow. 

And, make sure you properly use the introductory signals:  see; see, e.g.; cf., but see; contra. 

Now, finally, check your local rules to find out the page limits on your brief.  Importantly, find 

out if sections of the brief like the Points and Authorities, the Issues Presented, the Jurisdictional 

Statement, or the Appendix count toward that page limit.  Depending on how many issues you intend to 

raise, that page limit will dictate how long your Statement of Facts will be, how long each of the 

Arguments will be, and how long your Conclusion or Prayer for Relief will be.  Once you find out the 

page limit, try to cut it down even more.  One of the courts in Illinois has a local rule that the Statement 

of Facts can be no longer than 15 pages.  I no longer practice in that court, but I do like to keep the 

Statement of Facts to that limit so that I can spend a bit more space on the legal arguments. 

Now, really, finally, edit, edit, edit.  Write your draft, set it aside for a day or so, edit it, set it 

aside or give it to someone else to read, and edit again.  Check your citations for accuracy and relevancy.  

When you think you are finished, have someone who does not know the case – maybe even a layperson 
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– read the brief for proofreading and for comprehension.  Edit again, and then complete your brief and, 

with hope, file it. 

 

IX. Relief Sought or Conclusion 

For all the foregoing reasons, your appellate brief should be considered.... blah, blah, blah.  Try 

to avoid the cliched legal catchphrase of “for all the foregoing reasons.”  The court, as I wrote 

previously, has read the brief and knows the reasons you have set forth, so there is absolutely no reason 

to waste precious space by writing “for all the foregoing reasons.”  “Wherefore” and “Whereas” fall into 

that same category. 

Try to just come to the point.  Succinctly summarize, in just a sentence or two, relevant facts and 

your theory of the appeal, and ask for the relief you are seeking.  Your issue may lend itself to a 

complete reversal, a reversal and remand for further proceedings, a limited remand while the court of 

review retains jurisdiction – it will all depend on your issue and what the law allows.  So just write it, 

plain and simple. 

 

X. Reply Briefs 

Reply briefs exist to address any inaccuracies, questionable arguments, or new points made by 

the appellee in its responsive brief.  Reply briefs should not be used to reiterate arguments or, heaven 

forbid, offer new issues that had not been raised previously. 

There are several theories as to whether reply briefs should be filed, and, if one is filed, what it 

should contain.  One such theory is that, assuming oral argument is not ordered (and that is not a given 

even if argument is requested), the reply brief is your last chance to get your points across to the court; 
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it your client's last chance to have issues presented in full.  The problem arises, though, when the reply 

brief is used as a reiteration of everything that has been written in the initial brief.  Not only does the 

court not appreciate that tactic, but it wastes time and energy of the court and yourself, especially when 

the reply can be used in a direct, more assertive, and perhaps more creative way to put the nail in your 

opponent's coffin. 

Another theory is that the court does not read the reply brief anyhow so there is no point in 

writing one.  Notably, there has been discussion at many a luncheon that there are justices who actually 

begin with the reply brief since it is a succinct, punchy document that can really point to what the issues 

are in a given case. 

Personally, whether I file a reply or not depends completely on what my opponent has written 

and whether there is enough to address in a reply.  If there is only one minor point, say a single incorrect 

reference to the record on appeal, there really is no point in spending my time writing a reply.  On the 

other hand, if my opponent has completely misunderstood the holding of a case I rely on, or attempts to 

lead the court down a path I have not paved, then I will write a reply.   

The introductory paragraph of a reply brief should be a very short summary of what your 

argument was in the opening brief.  After that, try to avoid addressing the errors in your opponents brief 

or logic paragraph by paragraph.  I have seen reply briefs in which the author begins each paragraph as 

“In the State’s brief, paragraph 1, it is argued...”  How boring.  Try to summarize your opponent’s theory 

of the appeal, and then refute it using the law you rely on and contrast it, incorporating the law and 

your opening argument.   

Of course, if your opponent has cited law that directly contradicts your basic premise, deal with 

it in the reply (hopefully you have not simply avoided the obvious in writing your opening brief – you can 

run from law that does not help you but you cannot hide).  Acknowledge that the law cited by your 
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opponent stands for whatever the proposition is, but then distinguish it or explain why it should not 

apply in your case. 

Finally, if the appellee has not said anything in its brief that requires a reply, then don’t file one.  

If there is nothing to reply to, the reply brief winds up being just a reiteration of what was already said in 

the initial brief, and that could not only be a violation of your local rules but also frowned upon by the 

judges or justices. 

 

XI. Oral Argument 

I love oral argument.  When I told my parents I was going to law school many years ago, my 

mother chuckled and said she always knew I would be a lawyer simply because I loved to argue 

(although, as a parent now, don’t all parents say that about their children?).  But it is true, I love oral 

argument. 

Oral argument is the opportunity to respectfully banter, to answer questions from the court, to 

clarify points that perhaps were muddled in the briefs, and to have a meaningful exchange of ideas from 

which the court will more fully understand your arguments and, ultimately, rule in your client’s favor. 

There are those people who, like those questioning the efficacy of reply briefs, feel oral 

argument is not worth the time or effort.  They believe the justices, particularly the one writing the 

opinion, have already decided the case so there is no reason for oral argument.  They believe an oral 

argument is but a futile gesture. 

I completely disagree.  This is your client’s last chance.  You owe your client the duty of making 

every last second of the appeal process count, and that includes getting up on your feet and orally 

presenting the issues to the court.  And, you should go into the oral argument with the zealous advocacy 
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required of you under your local rules of professional conduct.  This is not a meaningless gesture.  This 

is, in some very real cases, life or death for your client. 

Off my soap box - the question is how to prepare for an oral argument.  I normally begin by re-

reading (several times) the briefs that have been filed.  I also will double check references to the record 

that have been made in all the briefs, and I will double, and triple check the cases (making sure to 

Shephardize them the day before the argument or the day of, if there is time).  When I write a brief, I 

always keep in mind how I would present something orally, so I will sometimes jot those notes down.  I 

take them out to prepare the oral argument after doing all the re-reading and re-checking.  In our 

agency, we have a brainstorming session during which the person arguing meets with two other 

attorneys to “brainstorm” the issues that will be argued, how to argue them, and to determine what 

questions should be anticipated.   

I begin preparing the actual argument by writing it out in long hand - from the very opening 

“Good Morning, may it please the Court” to the final 30 word or less conclusion.  I edit it, I practice it out 

loud, I winnow down the language and hyperbole, and I visualize the justices sitting in front of me.  I 

imagine the justices’ voices asking me questions. I reduce the long hand-written argument down to a 

shorter outline, and then down again to an even shorter list of primary points that I have to make during 

the argument.  Ideally, my shortest list will fit on one page of paper, or one side of a manila folder. 

Then I have a moot court session during which I actually present the argument.  With hope, the 

two attorneys who brainstormed with me will have even more questions the court may ask, and they 

will keep me on my toes.  After the moot court, we do a debriefing and I go back to edit the oral 

argument more, hone the language and phrases I want to include, if at all possible, and choose other 

language to better present the issues, if necessary. 
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Our agency has recently taken to videotaping moot courts.  There is some logic in this practice – 

we all have certain idiosyncracies that can be distracting during an argument.  It has been pointed out 

that I hold a pen during argument – I do not click the point, I do not tap it, I just hold it.  It is like my 

security blanket.  But, if someone can point it out to me, it does mean that it could be distracting to the 

justices on the bench so I do try to avoid it.  There are some people who sway when arguing, they shift 

their weight from foot to foot.  In law school, I was told I did that during a trial advocacy class when 

presenting a closing argument.  I stopped that right away.  There are some people who pound the 

podium or, egad, point at the justices to emphasize their point.  Having a video of the practice argument 

brings these annoying or, in some cases, disrespectful actions to light so that you can work to eliminate 

them from your practice.  The video also allows for review of the arguments and words you are using. 

If there are many issues in a brief, choose the strongest of them to lead off.  Be polite, and 

inform the court that “Our brief contains six issues but I would like to address, first, issue ___.”  This 

informs the court that you are ready and able to address the entire brief should they have questions on 

another issue, but it also gives you the opportunity to emphasize an issue that is either the most 

interesting or the one most likely to result in relief.  It ensures you will get to that issue when you may 

not have otherwise been given the chance. 

That being said, there are many times a court will simply say to you, no, we want to hear such-

and-such issue.  Well, you just have to go with that.  Don’t roll your eyes at the court, don’t tell the court 

“OK, but....”  This is the court, show it respect, make your argument on the issue it wants to hear, but 

wind your way back to what you want to discuss – this is your, and your client’s, argument. 

I prefer the so-called “hot” benches.  A hot bench will keep you on your toes by asking a lot of 

questions, asking hypotheticals, and challenging you to apply your theory of the appeal to not only your 

facts but existing law.  I love it when I go up with my shortest “outline” of the points I want to make and 
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never again look at my paper or folder after introducing myself.  I  recently argued before the Illinois 

Supreme Court in an historical evening argument and, just after I got my name out, one of the justices 

began peppering me with questions, followed by the other justices doing the same.  I was in heaven!  

Two months later, I argued again before that court and the same initial justice, jokingly (I think), began 

questioning me even before I got my name out.  Again, heaven!   

When one of the justices asks you a question, by all means answer it.  There may be a judge or 

justice who can ask obtuse questions and you have no idea what the question is getting at.  Respectfully 

say to the justice, “If I understand your question correctly...” and then summarize what you believe the 

question was.  If you’re wrong, the justice will be happy to set you straight.  But then answer the 

question.  And, while answering the question, look that judge in the eye.  Don’t stare at the bench, don’t 

look down at your notes (unless you need to read something as part of your answer), and take a glance 

at the other justices to make sure they understand your answer.  You are there to share your ideas and 

help the justices find the path you have paved for your client – do so bravely. 

There is nothing worse than a “cold” bench.  You never know if the judges are bored, if they 

have so rejected your arguments in writing that they do not feel the need to ask anything, or if your 

arguments are so ridiculous that they are insulted by the frivolity of them.  You find yourself rushing 

through an argument, the pitch of your voice rises to annoying heights, and you wind up looking like a 

deer in the headlights.  If you have a cold bench, try to control yourself.  Never resort to just reading 

from your brief. With hope you have practiced the argument enough that you can present in a calm 

manner, with the occasional “If the Court has no questions, the next issue I would like to discuss is....” to 

segue into the different issues raised. 

Always have a conclusion to your argument.  Simply sitting down without reminding the court 

what you are asking for is a big mistake.  And, since you never really know if you will use your rebuttal 
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argument time (as the appellant), make your conclusion in your initial argument.  On the subject of 

rebuttal time, check the rules for the court in which you will be arguing since some courts simply allow a 

five minute rebuttal without reducing your initial argument time, while others require you to ask for 

rebuttal time.  Early in my career I had an argument before the Seventh Circuit Court of Appeals.  I was 

used to arguing in our State courts where I did not have to ask for rebuttal time, and I did not think to 

look at the Seventh Circuit’s rules.  I used all my initial argument time and, when there was an absolute 

need to respond to my opponent, I had not time left and received a sad shrug of the shoulder from one 

of the justices on the bench.  Check your rules. 

Doing a rebuttal argument, like a reply brief, is a matter of whether it is really necessary.  If your 

opponent has said something that demands a response, then by all means, do a rebuttal.  Likewise, if 

your opponent has been asked a question that was either left unanswered or was not fully or properly 

answered, get up there and set the record straight.  And, as with a reply brief, if there is just one minor 

point to address, make the quick decision as to whether it really is necessary.  I once was in an argument 

in which the court truly hammered my opponent - there had been misstatement of law in the brief, the 

written argument had been disjointed and haphazard, and the court did not pull any punches with my 

opponent during the argument.  I decided not to offer a rebuttal argument – my opponent had been 

embarrassed enough and if I had done anything to add to that it would have not been appreciated by 

the court. 

Appearing before an intermediary court or the highest court of your jurisdiction is an honor 

(even when there is an appeal as of right).  The judges and justices on those benches have led 

extraordinary careers and have come almost as far as can be in the legal field.  They deserve your 

respect.  Do not come into court wearing, for men, a sport coat and chinos, for instance.  For women, do 
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not come in wearing open-toed sandals or a floral print dress.  Your appearance reflects on your 

professionalism, your credibility, and your client’s case.  Dress appropriately.   

There are those people who feel that the only appropriate dress for a man is a dark-colored suit 

with a conservative tie and white or light colored shirt.  I tend to be a bit more lenient on the shade of 

suit and, personally, I like a nice tie, just maybe not necessarily a Jerry Garcia tie (although I do like a 

Jerry Garcia tie in other settings).  As for women, I have to admit I have never  

been one of the group that demands a woman wear a suit.  I see nothing wrong with a conservative 

dress or a simple dress with matching jacket.  And, I have never gone with the “wear only dark color” 

flow.  I don’t think I would ever wear red to court, but I did have a favorite stand-by A-line dress with 

matching jacket in a deep purple that I felt most comfortable in and actually wore before the Illinois 

Supreme Court. A taupe or darker beige dress would be acceptable.  And always wear closed-toe shoes 

(although a sling back with closed-toes should be fine).  Dress appropriately, professionally, and 

respectfully. 

On a final note, once you have completed your argument, do not slink away even if the court 

has skewered you and your argument.  Stand tall, look them in the eye, and simply say, “Thank you” 

before going back to your seat.  It reflects, again, on your professionalism and integrity. 

 

XII. Miscellaneous Matters 

This section is designed to remind you of those things that may not have fit in any of the other 

categories of this outline, or that should be so obvious that they should not need repeating but will be 

anyhow.  It is more like a stream-of-consciousness section, if you will.  So, just bear with me. 

1. Set a time line for your work on an appeal.  If you are in private practice, it is 
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your client’s money that is being spent so do so wisely and frugally.  On average, 

you should be able to read about 200 to 250 pages of trial transcript per day, 

more for simple legal argument-only motions proceedings, so plan accordingly as 

to how long it will take you to read a record. 

2. Do not file frivolous arguments.  In criminal matters, the United States Supreme 

Court has, in Anders v. California, 386 U.S. 738 (1967), allowed for this by setting 

out the method by which you may withdraw from an appeal should it present 

only issues that would be meritless and frivolous. If, after a conscientious 

examination of the record, counsel finds there is no merit to the appeal: 

he should so advise the court and request permission to withdraw. 
That request must, however, be accompanied by a brief referring to 
anything in the record that might arguably support the appeal. A copy of 
counsel's brief should be furnished the indigent and time allowed him to 
raise any points that he chooses; the court—not counsel—then 
proceeds, after a full examination of all the proceedings, to decide 
whether the case is wholly frivolous. If it so finds it may grant counsel's 
request to withdraw and dismiss the appeal insofar as federal 
requirements are concerned, or proceed to a decision on the merits, if 
state law so requires. On the other hand, if it finds any of the legal 
points arguable on their merits (and therefore not frivolous) it must, 
prior to decision, afford the indigent the assistance of counsel to argue 
the appeal. 

 
386 U.S. at 744. 

There are many borderline issues that can come up during a   criminal 

appeal, particularly if the facts are strong against the   client.  Counsel is sometimes hard-

pressed to show prejudice   when, as an example, there are three eyewitnesses, physical  

 evidence tying the defendant to the offense, and, oh yes, a full   confession that has 

withstood a motion to suppress.  I am a strong   advocate for pushing the boundaries, but even I 
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have been known   to file an Anders motion seeking to withdraw.  When you are  

 faced with a case that, after your own conscientious examination   of the record, 

fails to present any issue of merit, I strongly    encourage you to talk it over with 

another appellate attorney, call   trial counsel (assuming you were not trial counsel), maybe even  

 have that other attorney read the record or portions of it, and then   make your final 

decision. 

As a note - for criminal defendants on collateral challenges,  

 Pennsylvania v. Finley, 481 U.S. 551 (1987), allows for withdrawal 

of counsel if counsel determines there are no issues of merit in an 

appeal from a dismissal or denial of the collateral challenge.   

The actual procedure and document filed in Finley situations is  

slightly different than in an Anders situation.  Because there is no 

constitutional right to collaterally challenge a conviction -  

collateral challenges are statutorily established - there is no   

constitutional right to counsel, there are no due process or equal  

protection rights affected, and no need to adhere to the same  

procedures as in Anders.  Finley. 

3. Do not include too many issues in your brief.  If you are a private appellate 

practitioner, you have been hired for your expertise.  That includes the ability to 

evaluate the strength of  the issues and determine which ones will likely bring 

the client relief.  If you are a government attorney, presumably you also have the 

expertise and knowledge to evaluate the issues as well, so do not be bullied or 
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swayed by your client.  I completely understand that my clients have their 

freedom on the line, and I also understand they may be more than upset about 

some things that occurred in the trial court.  But, if given the choice of raising 

seven issues all of which are weak or questionable, or raising one or two issues 

that are strong and provide more than a mediocre chance of relief, I will go with 

the latter no matter what my client says.  You (and I) are the attorneys who 

make these decisions.  As I tell my clients, though, I do look into issues they bring 

up, but I do not guarantee their inclusion in the final brief. 

4. Notwithstanding what is said in paragraph 3, above, treat your client with 

respect.  They have been aggrieved if they are the appellant, and you want them 

to remain victorious if they are the appellee.  Treat the client as you would 

expect your own family member to be treated. 

5. Do not chew gum or suck on candy during oral argument!  The exception to this 

is if you have laryngitis and even then, don’t.  There is usually water available 

(and some courts will smack you down if you bring in your own bottle of water), 

so take advantage of that. 

6. Get to the courthouse early on the day of your oral argument. Familiarize 

yourself with the physical structure, the procedure for checking in at the clerk’s 

office and going through the security systems, the acoustics, where you will sit 

and stand, and even say a few words before anyone is there just to get a feel for 

the room.  I also suggest going to other arguments to see how others handle it, 



 

 
41 

and what to expect from the bench. 

7. Draft, draft, draft.  Edit, edit, edit.  Practice, practice, practice. 

8. Never, ever, tell a judge during oral argument, “You are wrong.”  Find a more 

diplomatic way to get that point across and explain why the judge’s reasoning or 

idea is not applicable to your case. 

9. If you disagree with the court’s opinion when it issues file a petition for 

rehearing or a petition seeking leave for review in a higher court. 

10. For those in criminal law, I offer the following:  Assume your client has been 

convicted of a most heinous murder.  The nature of the offense is so repulsive to 

your own sense of morals that, while reading the record on appeal, you have a 

difficult time even looking at the photographic evidence and autopsy reports 

that were entered into evidence during the trial.  

You are representing the client, not the offense.  It is, many times, a situation 

similar to emergency room physicians who build a wall between the gore and the 

patient in front of them to focus solely on the patient - you must detach yourself from 

the offense that your client has been convicted of committing, and focus on the client.  

Was there a fair trial?  Was the evidence sufficient to convict? Did trial counsel 

effectively represent the client? Were the rules of evidence violated?  Were pre-trial or 

post-trial motions improperly ruled upon?  Was the sentence imposed excessive or the 

result of an abuse of discretion? 

What this comes down to is, why do we practice appellate law when we know 

our clients have already been convicted and to seek relief is, oftentimes, an uphill 
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battle?  Because it is the “right” thing to do.  We live in a system of laws that apply to all 

people, not just the victims but also to those who are alleged to commit the offenses.  

We, as criminal appellate lawyers, seek to ensure those laws are upheld for all of 

society.  And, to those criminal appellate lawyers and those civil lawyers handling cases 

for an appellant, as Atticus Finch would say, albeit in a slightly different context, of 

course, we practice appellate law even though you “know you're licked before you 

begin but you begin anyway and you see it through no matter what. You rarely win but 

sometimes you do.”  And those rare wins make it all worthwhile. 

As one final reminder, the sole purpose of an appeal is to persuade an appellate panel that the 

case before them has been decided either correctly (the appellee) or incorrectly (the appellant).  If you 

go about your life in an honorable manner, and handle your appeal in the same way by presenting the 

Statement of Facts and the Argument truthfully, you will gain the trust of the court before which you 

appear.  You and your client will have the credibility needed to sway the court.  As Edward R. Murrows 

said: 

“To be persuasive we must be believable; 
to be believable we must be creditable; 
to be credible we must be truthful.” 

 

 

 

Copyright 2015 Sherry R. Silvern 



 

 
43 

(Client Name)  Jud. Dist., County, J. 
Gen No, App No,    (prosecutor),  (defense counsel) 
                                                  
 
 
DATE 
 

  
 
PAGE 
 

 COMMON LAW RECORD, CITED AS “C__” 
 
NOTES 
 
                                               



 

 

 


